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Regional Staff Listing

SOUTHWEST & SOUTH CENTRAL REGIONAL OFFICE

PETE HAVEL, Executive Director

222 W. Las Colinas Boulevard, Suite 1560

Irving, Texas 75039

Bus: (972) 387-1099 ex. 4282

Fax: (972) 404-9130

Texas, Colorado, New Mexico, Arkansas, Kansas, Louisiana, Missouri,

Oklahoma

WESTERN REGIONAL OFFICE

DICK CASTNER, Executive Director
MONICA BANKEN, Manager

21243 Ventura Boulevard, Suite 135
Woodland Hills, CA 91364

Bus: (818) 884-0702

Fax: (818) 884-2511

California, Arizona, Utah, Nevada, Hawaii

NORTHWEST REGIONAL OFFICE

RENEE RADCLIFF SINCLAIR, Executive Director

1301 Fifth Avenue, Suite 2500

Seattle, WA 98101-2603

Bus: (206) 389-7211

Fax: (206) 223-1321

Washington, Oregon, Montana, Wyoming, Idaho, Alaska

WASHINGTON, D.C. OFFICE

BILL ARMSTRONG, Programs Director
1615 H Street, NW

Washington, D.C. 20062

Bus: (202) 463-5862

. Fax: (202) 463-5901

USCC 55632
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U.S. Chamber of Commerce
1615 H Street, N. W.
Washington D.C. 20062-2000
(202) 659-6000
www.uschamber.com
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LETTER FROM THE PRESIDENT

I am pleased to present the 2007-2008
National Business Agenda outlining the
major legislative and regulatory priorities
of the U.S. Chamber of Commerce, the
world’s largest business federation, repre-
senting more than 3 million businesses and
organizations of every size, sector, and region.

Every two years, the U.S. Chamber surveys

its members to determine their top priori-

ties for the new Congress. We compile the
results of this survey to create the National Business Agenda. The size
and diversity of the survey pool make the National Business Agenda a
credible and valuable resource for members of Congress, the adminis-
tration, and our business activists across the country.

Though businesses have identified dozens of specific public policy
priorities for 20072008, the sum of their responses conveys a core
philosophy of fewer regulations and frivolous lawsuits, lower taxes, and
less government interference in the marketplace. If policy makers
deliver on these issues, then business will be better positioned to
create more jobs, invent new products, open new markets, and
increase productivity.

The Chamber’s talented team of lobbyists, policy experts, communica-
tion specialists, and grassroots coordinators will aggressively pursue the
National Business Agenda before Congress, the administration, the
regulatory agencies, the courts, and the vital court of public opinion.

With a new Congress come new opportunities to address the business
community’s greatest concerns and challenges. We ask for your
support in making the 2007-2008 National Business Agenda a reality.

Sincerely,

Thomas J. Donohue

President and CEO
U.S. Chamber of Commerce USCC 55637
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AIR QUALITY STANDARDS

AIR QUALITY STANDARDS

The U.S. Chammber’s objective is to ensure that air quality
standards are based on the best publicly available scientific and
risk-assessment information. To protect the health and well-
being of Americans and to accurately assess the impact of the
standards on affected communities and businesses, air quality
standards must be based on the best publicly available scientific
information. The U.S. Environmental Protection Agency (EPA)
and state and local governments share the responsibility for
regulating air quality under a complex statutory scheme in the
Clean Air Act (CAA). The CAA umposes emissions limitations
using National Ambient Air Quality Standards (NAAQS).
Under the CAA, EPA has developed NAAQS for six criteria
pollutants: sulfur dioxide, carbon monoxide, lead, particulate
matter, ozone, and nitrogen dioxide. State and local govern-
ment officials apply the NAAQS to individual facilities using
state implementation plans (SIPs).

As part of its overall strategy for meeting the NAAQS, each SIP
takes into account unique local conditions, including current
and projected economic and population growth, traffic pat-
terns, types of local industries, and the effect of transported
pollutants. Accordingly, implementation of NAAQS has a
profound impact on the economies of localities across the
nation. Failure to attain NAAQS results in severe penalties for
states and communities, including the loss of federal highway
funding, restrictions on new industrial permits, and other limits
on economic growth.

Owing to the significant impacts that can result from NAAQS
implementation, the U.S. Chamber believes that revisions to
NAAQS should be based upon the best scientific and risk-

USCC 55642




ATR QUALITY STANDARDS

2
Wi

assessment information available, and should consider human
health, economic impacts, and the future effects of air quality
initiatives currently in place. [f NAAQS are revised, their
implementation should be timed to cause minimal economic
harm and to take full advantage of all current efforts to improve
air quahity. Finally, the Chamber believes that market-based

: models are the most useful regulatory schemes to reduce large

4 percentages of pollutants significantly and cost-effectively.

The U.S. Chamber will do the following:

* Support a thorough scientific evaluation of proposals
to revise NAAQS.

* Challenge use of poor-quality data and models, including

L models whose validity has not been established.

* Support an evaluation of the impact of proposed
NAAQS revisions on the economy and human health.

* Support and advocate market-based pollution control
and abatement programs.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.

¢ | epuadyssauisng jeuoney 8007-£002
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CLIMATE CHANGE

The U.S. Chamber’s climate change objectives promote long-
term financing, development, and deployment of cost-eftective,
innovative energy technologies that can be utilized to address
energy, security, and climate change challenges as well as long-
range sustainability objectives, while ensuring that what is done
is not economically disruptive. Greenhouse gas (GHG) emus-
sions are increasing and will inexorably continue to increase
even if the Kyoto Protocol is tully implemented. No matter
what higher emissions mean in terms of clunate change, no
nation will willingly destroy its economy to stem the rise of
emissions. Measured against the full dimensions of the climate
change challenge—such as the proposed goal of stabilizing
global atmospheric levels of carbon dioxide at no more than

double what they were in pre-industrial times—it is clear that

existing technological options will be insufficient.

Over the long term, it will be necessary to invest vast resources
to develop and globally deploy as yet unavailable clean and
innovative energy technologies. Long-term progress on this
front will ensure access to diversitied energy resources, support
energy and national security needs, and promote sustainable
prosperity. This investmeat will create new mntellectual property
such as patents, licenses, and royalties, as well as muillions ot new
jobs, and will place the U.S. business community on a solid
footing to compete ettectively in the global marketplace.

The Energy Policy Act of 2005 includes a utle devoted to
climate change policy. It fosters the development and deploy-
ment of technologies to reduce the intensity ot GHGs.
Provisions throughout the act direct public resources and spur
investment of private sector resources toward developing

USCC 55644




CLIMATE CHANGE

and deploying new technologies capable of producing clean,
affordable energy necessary for ensuring robust domestic and
global economic growth.

The U.S. Chamber will do the following:

Defeat proposed measures that are economically disrup-
tive of business and industry activities.

* Resist ill-conceived legislation that creates regulatory and ‘
legislative obstacles to development and deployment of
affordable, innovative energy technologies.

* Encourage measures that foster long-term technological
mnovation aimed at addressing energy, security, and
climate change challenges as well as long-range sustain-

ability objectives.

* Resist ill-conceived climate change policies and measures
that could severely damage the security and economy of
the United States.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5837 OR
WALTER SHAUB AT WSHAUB@USCTHAMBER.COM.

G | epusy ssauisng [euoney 8002-/002
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COMPREHENSIVE ENERGY POLICY

The U.S. Chamber’s objective is to implement the Energy
Policy Act of 2005 and advocate for additional actions to
ensure the development and deployment of affordable, reliable
energy supplies that promote energy, economic, and national
security. Energy is the lifeblood of the economy; U.S. economic
prosperity is closely tied to the availability of reliable and
affordable supplies of energy. However, since 1973, U.S. energy
production has grown only 13%, while U.S. energy consump-
tion has increased 30%. Even when increases in efticiency are
taken into account, significant increases in demand are
projected.

After attempts in the previous two sessions of Congress, the
109th Congress passed the Energy Policy Act of 2005 on
July 29, 2005, and President Bush signed the act into law on
August 8, 2005.

As a co-founder of the Alliance for Energy and Economic
Growth, the U.S. Chamber has long been recognized as a
leader m advocating a comprehensive national energy policy.
The Energy Policy Act of 2005 mcorporates all of the U.S.
Chamber- and Alliance-identified components of a compre-
hensive energy policy:

* Increases energy efficiency and conservation.
+ Ensures adequate energy supplics and generation.
* Renews and expands the energy mfrastructure.

* Encourages investment in new energy technologies.

USCC 55646




* Provides energy assistance to low-income households.

+ Ensures appropriate consideration of the eftects of regula-
tory policies on energy supplies.

While the Energy Policy Act ot 2005 15 a critical first step,
much work remains to be done. For example, the act does not
contain short-term provisions necessary to reduce oil and
natural gas prices. Such provisions would include streamlined
permutting requirements for refinery expansion and construc-
tion, enforceable measures to reduce the proliferation of bou-
tique fuels, and provisions allowing for increased production of
oil within the United States in areas such as the Outer
Continental Shelf and the Arctic National Wildlife Refuge.

The U.S. Chamber will do the following:

* Ensure that the act’s agency directives are implemented
promptly and include stakeholder participation at the
earliest possible opportunities.

* Educate businesses about the innovative energy technol-
ogy development and deployment opportunities con-
tained in the act.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.

USCC 55647
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COST-BENEFIT ANALYSES AND
REGULATORY ACCOUNTING

COST-BENEFIT ANALYSES AND
REGULATORY ACCOUNTING

The U.S. Chamber’s objective is to ensure that tederal agencies
conduct reliable cost-benefit analyses of all proposed regula-
tions and that the federal government provides a detailed
annual accounting of the costs and benefits of all regulations.

Each year, federal agencies issuc approximately 4,000 new
regulations. Federal regulations cost an estimated $1.1 trillion
annually. The U.S. Chamber supports the use of cost-benetit
analyses by federal agencies so the public can assess the likely
impact of regulatory proposals, establish priorities, consider
alternatives, and target resources to those activities that will use
public resources most effectively to protect human health and
the environment. Executive Order 128606 requires federal
agencies to prepare cost-benefit analyses for all significant
regulatory actions.

The U.S. Office of Management and Budget (OMB) has issued
cost-benefit guidelines that instruct agencies on how to prepare
these analyses. While the guidelines are detailed and compre-
hensive, agency compliance has been sporadic and mixed to
date. In addition, further improvements in agency analyses and
consistency across agencies will be needed before these docu-
ments can be truly valuable to the public.

The U.S. Chamber also supports the development of a detailed
annual accounting of the costs and benefits of all regulations.
OMB has attempted to develop such an accounting for the
past several years under the Regulatory Right-to-Know Act.
While OMB’s eftorts are commendable, its annual report is
deficient in several key arcas. First, OMB merely reports an
aggregate of costs and benefits as provided by the agencies,
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rather than conducting its own independent analysis. Second,
OMB bases its figures on projected costs and benefits that are
never validated once regulations are actually implemented.
Finally, although substantial rescarch has been done in this area
in recent years, there 1s no adequate economic model for
conducting a truly dynamic analysis of total regulatory costs
and benefits.

In 2005, OMB requested comments on the possible use of post
validation studies by OMB to assess the actual impact of regu-
lations on businesses. The Chamber submitted comments
voicing strong support for post validation studies because they
will provide a more accurate accounting of the true cost of
regulations.

The U.S. Chamber will do the following:

* Ensure that federal agencies conduct reliable cost-benefit
analyses of all proposed regulations, to include consider-
ation of less costly alternatives.

* Encourage OMB to promote cross-agency consistency in
the preparation of cost-benefit analyses and to reject any
analyses that fail to comply with OMB guidelines.

* Persuade OMB to require agencies to validate projected
cost-benefit analyses once regulations are actually
implemented.

* Support legislation that would pilot test dynamic eco-
nomic models to assess the total annual costs and benefits
of regulations.

CHAMBER CONTACT: REGULATORY AFFAIRS AT 202-463-5804 OR
THOMAS MYERS AT TMYERS@USCHAMBER.COM.
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DATA QUALITY

DATA QUALITY

The U.S. Chamber’s objective is to ensure that all information
disseminated or used by federal agencies in the rule-making
process is based on sound science and rigorous technical analy-
s1s. Federal regulations cost an estimated $1.1 trillion annually.
These costs are passed along 1n the form of higher prices for
goods and services, higher taxes, reduced wages, lower employ-
ment, stunted economic growth, and slower technological
innovation. The U.S. Chamber has long advocated for changes
to the federal regulatory process that will help ensure that
rulemakings and other federal agency activities are based upon
sound science and the best available data.

The Data Quality Act (DQA) requires the U.S. Office of
Management and Budget (OMB) to issue governmentwide
guidelines that “ensure and maximize the quality, objectivity,
utility, and integrity of information” disseminated by federal
agencies, including mformation used to support new federal
regulations. The DQA further requires agencies to establish
adnunistrative mechanisns that allow affected parties to peti-
tion for the correction of information that does not comply
with the new OMB guidelines.

OMB has 1ssued its final DQA guidelines, requiring each
tederal agency to issue its own implementing guidelines.
Among the most important elements in the guidelines are
requirements that influental scientific and statistical informa-
tion be sufticiently transparent and reproducible, that agencies
ensure the quality of data provided by third parties, and that
agencies establish an administrative appeal process for correc-
tion requests that are denied. As a resule, the U.S. Chamber
believes the DQA may be one of the most significant develop-
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ments in the federal rulemaking system since passage of the
Administrative Procedure Act more than fifty years ago.

The U.S. Chamber has provided frequent testimony before
Congress on the importance of the DQA and what it means
for businesses. Moreover, the Chamber was a party to a
lawsuit before the 4th Circuit Court of Appeals that—
although dismissed on procedural grounds—attempted to
establish the judicial reviewability of the DQA, the first such
case to do so. The Chamber has also used the DQA to chal-
lenge the accuracy of several databases disseminated by the
U.S. Environmental Protection Agency, which are used by
the regulated community for making risk assessments and
estimating remedial costs for environmental cleanups. The
Chamber will continue to actively support the DQA to
ensure accountability in federal agency decision making.

The US. Chamber will do the following:

* Work with federal agencies to ensure that all data dis-
seminated or used by the agencies comply with OMB
and agency data quality guidelines.

+ Conduct scientific, economic, and other research, where
appropriate, to test the quality of data used by federal
agencies in support of regulations or other policies.

* Use the DQA petition process to attempt to correct
erroneous or poor-quality data that adversely affect the
business community.

* Incorporate violations of the DQA into legal challenges

USCC 55651

CHAMBER CONTACT: REGULATORY AFFAIRS AT 202-463-5804 OR
THOMAS MYERS AT TMYERS@USCHAMBER.COM.

against federal agencies.
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E-GOVERNMENT

E-GOVERNMENT

The US. Chamber’s objective 1s to ensure that the federal
government uses advanced technologies and the Internet to
deliver better government services to the public at lower costs,
and to ensure that government works in collaboration with the
private sector to develop and deploy essential electronic
technologies.

According to the U.S. Office of Management and Budget
(OMB), the federal government is the world’s largest consumer
of information technology (IT). However, while use of IT has
contributed 40% of private sector productivity growth in
recent years, the public sector has failed to realize similar gains.
In fact, even though the federal government now spends nearly
$60 billion annually on IT, most federal agencies have not used
these new technologies to rethink governmental processes or
create new and dynamic models of government. The E-
Government Initiative secks to change that.

The E-Government Initiative attempts to create citizen-
focused services that improve the value of government to the
public. An interagency E-Government Task Force is currently
working to identify systematic barriers to e-government
deployment, initially in the areas of electronic procurement,
grants, regulations, and authentication. Key priorities include
the development of enhanced computer security and confiden-
tiality protections, Internet-based IT systems to improve public
access to information and services, fully interactive regulatory
dockets, and reduced paperwork and reporting requirements.
Improved access to information, including electronic regulatory
dockets, should gready enhance the quality and transparency of
regulations.
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While the promise of e-government is massive, there are
critical technological barriers. For example, the rapid advance
and obsolescence of technologies means that government must
develop the ability to archive and retrieve vast amounts of
electronic information across generations of technologies.
Private sector interests are enormous as well. Private companies
need to retain and access electronic records (e.g., plans, specifi-
cations, and designs) for a variety of legal and regulatory pur-
poses. Some of these records encompass millions of pages and
can only be stored electronically. People may have to refer to
them for decades into the futare. Thus, the legal and regulatory
implications of e-government are only now becoming clear.

The U.S. Chamber will do the following;

* Work with Congress and the executive branch to
ensure that the tederal government uses advanced
technologies and the Internet to deliver better govern-
ment services at lower costs.

* Promote government collaboration with the private
sector to develop and deploy essential electronic
technologies.

* Support research and development efforts to create

; electronic records archiving capabilities for federal
agencies and the private sector. Ensure that federal

o agencies conduct reliable cost-benefit analvses of all
proposed regulations, to include consideration of less
costly alternatives.

CHAMBER CONTACT: REGULATORY AFFAIRS AT 202-463-5804 OR
THOMAS MYERS AT TMYERS@USCHAMBER.COM.

USCC 55653
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E-WASTE

The US. Chamber’ objective is to develop an industry con-
sensus on the development of a uniform national approach to
the management of disposed e-waste.

E-waste refers to the refuse created by discarded electronic
devices and components, as well as substances involved in their
manufacture or use. The National Safety Council estimates that
almost 100 million computers and monitors become obsolete
annually The Gartner Group estimates that in 2006, 153.9
nullion personal computers will be replaced. Cell phones have
a life cycle of less than two years in industrialized countries,
and an estimated 130 million mobile phones were disposed of
worldwide in 2005, according to the United Nations
Environment Programme.

Many electronic devices contain valuable elements such as
gold, silver, and platinum. E-waste can also contain potentially
harmful substances such as cadmium, lead, and mercury. For
example, traditional cathode-ray tube computer monitors
contain about 20% lead by weight. The U.S. Environmental
Protection Agency (EPA) estimates that only about 10% of all
obsolcte consumer electronics are recycled. The rest are stored,
passed on to second users, or sunply tossed in the trash. The
EPA’s most recent estimate is that more than 2 million tons of
e-waste end up in U.S. landfills each year.

The European Union (EU) has taken steps to regulate e-waste,
For example, on July 1, 2006, the EU directive on Waste from
Electrical and Electronic Equipment went into effect for most

EU countries. The directive seeks to increase the reuse, recy-

cling, and recovery of electronic devices.

USCC 55654
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The U.S. Congress and the EPA are studying the issue.
Meanwhile, California, Maine, Maryland, and Washington have
passed e-waste laws, and several other states are debating the
topic. The electronics industry is concerned that without a
uniform national approach to e-waste, manufacturers and
retailers will be forced to comply with 50 different state
e-waste programs. Many companies now agree that these goods
should be recycled, but the industry has not yet formulated a
unified policy position. The main disagreement centers on how
recycling efforts should be funded.

The U.S. Chamber will do the following:

* Create a working group to develop an industry consen-
sus and Chamber policy on e-waste.

* Draft legislative and regulatory language that creates a
uniform national approach to the management of dis-
posed e-waste and urge adoption of that language by
Congress and the EPA.

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE

POLICY AT 202-463-5949 OR
JASON GOLDMAN AT JGOLDMAN@USCHAMBER.COM.

USCC 55655
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EMERGING TECHNOLOGIES

The U.S. Chamber’s objective with regard to emerging tech-
nologies is to advocate for federal policies that encourage the
development and deployment of emerging technologies to
domestic and foreign markets. Emerging technologies in this
context include those in the fields of energy and the environ-
ment, including clean coal, biofuels, fuel cells, renewable energy
sources, and energy efficiency, as well as biotechnology and
nanotechnology. Chamber activities are designed to create a
positive environmert for new and emerging technologies
within the energy and environment arena and help American
businesses remain competitive in the global marketplace.
Through interactions with Congress, the executive branch, and
regulatory agencies, the Chamber advocates for federal policies
that support technological innovation and deployment. Within
the Chamber, the Emerging Technologies Comumittee coordi-
nates efforts among the regulatory committees to ensure a
positive regulatory environment for emerging technologies.

The U.S. Chamber will do the following:

* Through its Emerging Technologies Committee, host
conferences, seminars, and other events to support
emerging technologies in the fields of energy and the
environment, including clean coal, biotuels, fuel cells,
renewable energy sources, and energy efficiency, as well
as biotechnology and nanotechnology.

* Identity opportunities for Chamber members to interact
with federal policymakers and other parties on establish-
ing beneficial initiatives and partnerships for developing

and deploying emerging technologies.
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* Provide comments, testimony, and policy recommenda-
tions on relevant legislation and regulations.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.
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ENDANGERED SPECIES ACT

Three decades after implementation, the Endangered Species
Act (ESA) has failed to achieve its purpose, yet has stifled
economic development and burdened landowners. Its legacy
has been tremendous conflict with landowners and local
comununities that results, in many instances, in threatened
species being subjected to more harm than help.

The ESA, which is jointly enforced by the U.S. Fish & Wildlife
Service (FWS) and the National Marine Fisheries Service
(NMFES), makes it illegal to “take” any threatened or endan-
gered species without a permit. The FWS and NMFS use a
broad definition of “take” to prohibit direct harm to any listed
species and to prohubit the degradation of a species’ significant
habitat. This definition has enabled large areas of land and water
to be designated as critical habitats for listed species and has
resulted in significant disruption to commercial and agricul-
tural development. Private property owners who seek to
comply with ESA regulations have difficulty because FWS
regulations do not include adequate scientific criteria to deter-
mine whether a species 1s truly endangered. Furthermore,
despite a requirement by the ESA, the FWS has not developed
reasonable habitat conservation and recovery plans to revive
threatened species.

As a result, the ESA has failed to protect species. Of the

1,274 species listed, only 40 have been removed from the list;
21 were deemed to have been erroneously listed, 9 are extinct,
and only 10 have recovered, though the recovery of at least 8 of
these species was due to factors other than the ESA.

USCC 55658




The U.S. Chamber will do the following:

* Seek the adoption of clear and objective standards for
evaluating species listings and critical habitat designations
under the ESA, including clear standards for using sound
science, best available peer-reviewed studies, and detailed
cost-benefit considerations for the affected communities.

» Seek legislation to protect the rights of property owners
affected by ESA listings and critical habitat designations.

* Advocate for legislation and regulations to require that
economic analyses be completed before a species is listed
as threatened or endangered, as required by the ESA.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHA! AT ACHAI@USCHAMBER.COM.

USCC 55659
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FEDERAL LAND MANAGEMENT

The US. Chamber’s objective is to ensure multiple uses of
federal lands, from environmentally compatible economic
activities to recreation and conservation, Federal natural
resource policies that guide the management of public lands
have substantial umpacts on local and regional econoniies,
particularly in the western United States, Efforts to limit uses of
federal lands and forests have restricted the effective mainte-
nance and use of public lands and the economies of communi-
ties in these areas.

These policies have distressed communities in areas with large
tracts of public lands. For example, since the early 1900,
receipts from timber harvested on federal lands have funded
school districts in forested communities. Consequently, efforts
to restrict timber activities have greatly reduced education
funding for many rural schools.

Moreover, at a time when the nation needs to mcrease domes—
tic energy production, vast stretches of public lands and off-
shore holdings with important energy, mineral, and timber
resources remain unavailable. As part of a strong national energy
policy, all opportunities to harness the energy potential of the
Outer Continental Shelf should be explored, and energy
resources on public lands should be developed to reduce US.
reliance on foreign sources of petroleum and natural gas.

The Chamber strongly advocates for multiple uses of federal
lands, from environmentally compatible economic activities to
recreation and conservation. The Chamber encourages strate-
gtes to achieve appropriate long-term forest and public land
management policies. The Chamber supports the full imple-
mentation of current forest plans and efforts to continue the

USCC 55660
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timber sales program of the U.S. Department of Agriculture’s
Forest Service, and opposes efforts to eliminate road construc-
tion 1n sections of national forests and restrict cattle grazing on

public lands.
The U.S. Chamber will do the following:

* Ensure that public lands are managed for multiple uses,
including recreation and extraction of mineral resources,
to achieve the maximum public benefit.

* Advocate that, as part of a strong national energy policy,
energy resources on both public lands and in offshore
holdings be developed to reduce the United States’
rehance on foreign sources of oil and natural gas.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.
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FOOD SAFETY
AND WARNING LABEL REQUIREMENTS

FOOD SAFETY AND WARNING LABEL
REQUIREMENTS

The U.S. Chambers objective is to advocate for the application
of sound science and regulatory clarity to food safety and
warning label requirements. Currently, a “patchwork quilt” of
state and local regulations govern food safety and warning label
requirements, setting the stage for consumer confusion and
heavy regulatory burdens on businesses.

The Chamber supports national uniformity of food safety and
warning label requirements to reduce the regulatory burden on
businesses and ensure that consumers receive consistent, sci-
ence-based information about their food. A single national
system for food safety and warning label requirements gives
consumers and businesses the clarity they need to determine
what is safe, what is permissible, and what needs to be labeled.
With the increase in new food sources from overseas and
thousands of new products introduced each year by domestic
manufacturers, the need for a national food safety system is
greater today than it was even ten years ago. Such a system,
developed with input from state policymakers, would be
consistent with most other regulatory programs for food,
including meat and poultry regulations, nutritional labeling,
and pesticide tolerance standards. The Chamber believes that
the same regulatory structure used in the vast majority of
federal food regulations should also be applied to food safety
and warning label requirements.

The Chamber is 2 member of the National Uniformity for
Food coalition, an industry coalition whose Mission is to secure
for consumers a single set of food safety standards developed in
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cooperation with state policymakers and based on a consensus
interpretation of the entire body of scientific evidence.

The U.S. Chamber will do the following;:

* Support legislation that achieves national uniformity for
food safety and warning label requirements while striking
the appropriate balance between national and state
Interests.

* Work with coalition partners on initiatives to educate
policymakers, businesses, and consumers on the impor-
tance of implementing uniform food safety and warning
label standards.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.
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NANOTECHNOLOGY

The U.S. Chamber’s objective is to ensure that nanotechnology
is not subject to excessive government regulation, that the
cconomic benefits of nanotechnology are maximized, and that
the business comununity has a collective and uniform voice in
the development of any regulatory structure.

Nanotechnology is the creation of materials, devices, and
systems through the manipulation of individual atoms and
molecules. [t is a term used to define the application of materi-
als whose size is measured in billionths of a meter. A human
hatr, for instance, is 100,000 nanometers in diameter. At the
nanoscale, materials exhibit unique properties, allowing for new
manufacturing possibilities and applications in a variety of
fields. These unique properties present new challenges in both
the regulatory and legal arenas.

Despite these challenges, the United States must maintain

tts lead in nanotechnology development—not just in the
scientific arena, but in the commercial one as well. By 2014,
approximately $2.6 trillion in global manufactured goods, or
about 15% of total output, will incorporate nanotechnology.
Global spending on nanotechnology research and development
has increased every year, with industry spending $4.5 billion in
2005 and governments spending another $4.6 billion.
Moreover, venture capitalists invested approximately $500
million last year in nanotechnology ventures.

Some urge the United States to proceed under the precaution-
ary principle, advocating inaction until any possible risks
assoclated with nanotechnology have been identified and
quantified. Such a course would not only be unwise, but would
almost certainly cost the United States the opportunity to

USCC 55664
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define the regulatory landscape in this field. Instead, as a nation,
we should continue to develop commercial applications for
nanotechnology while simultaneously pursuing eftorts to stan-
dardize risk assessment protocols.

The U.S. Chamber will do the following:

* Ensure that the business community has a role in any
regulatory framework developed.

* Work with federal agencics to ensure that commercial
applications of nanotechnology continue to flow to the
marketplace.

* Lobby Congress, as needed, on issues important to our
members.

* Form a working group among Chamber members to
prepare agency comments, draft white papers, develop
uniform talking points, and coordinate a communication
strategy to address risks, real and perceived, regarding
nanotechnology.

CHAMBER CONTACT: REGULATORY AFFAIRS AT 202-463-5804 OR
THOMAS MYERS AT TMYERS@USCHAMBER.COM.

USCC 55665
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NEW SOURCE REVIEW

The U.S. Chamber’s objective is to advocate for revision of the
New Source Review (NSR) program to achieve improved
environmental protection and increased energy production.
The NSR program, under the Clean Air Act, establishes emis-
sions standards for new and modified stationary sources of air
pollutants. In the past, the U.S. Environmental Protection
Agency (EPA) has resisted treating routine maintenance and
repairs as major modifications requiring new permits and mor
stringent controls. In 1998, EPA significantly narrowed the
exemption for routine maintenance to cover only frequent,
traditional, and comparatively mexpensive repairs made to
maintain existing equipment. EPA began a series of enforce-
ment efforts based on this new interpretation of the exclusion.
Beginning in 2002, EPA reviewed the NSR rules and made
numerous recommendations to streamline them and provide
certamnty for the regulated community. These recommendation
culminated in EPA promulgating new provisions in August
2003 concerning routine equipment replacement rules. The
equipment replacement rules clarify the regulatory process and
allow facilities to replace process unit parts wichout fear that
the improvements will put the facility in violation of the NSR.
program.

The Chamber will continue to advocate for rules that clarify
the effects of routine maintenance and repair. EPA has consid-
ered a number of other revisions to the NSR_ rules. For exam-
ple, Plantwide Applicability Limits would allow a facility to
avoid the NSR permitting process when making alterations if
actual emissions remain below a plantwide cap. EPA has also
reviewed provisions that would allow a facility to make change:
to a designated unit without triggering further review if the
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changes do not alter permitted emissions limits, work practice
requirements, or any physical or operational characteristics of the
facility. Finally, EPA is contemplating recognition that installation
of environmentally beneficial technologies should not trigger
NSR review. EPA is also considering changing the methodology
for calculating emissions with a new procedure for determining
actual baseline enusstons.

As part of its advocacy efforts, the Chamber, through its National
Chamber Litigation Center (NCLC), filed an amicus brief in
Environmental Defense, et al. v. Duke Energy Corp., et al. Inn 1ts
brief, NCLC argues that Duke Encrgy’s plan to modernize its
electric ulity plants does not need to be submitted to the
government pursuant to the Clean Air Act’s NS process
because no major modification of Duke Energy’s permutted
operations occurred. At 1ssue 1s whether hourly or annual enis-
sions represent the baseline for determining whether NSR
governs a particular plant modernization. The U.S. Supreme
Court is expected to make a decision in this matter in 2007.

The U.S. Chamber will do the following:
* Oppose legislative attempts to block NSR reform eftorts.

» Continue to advocate for NSR reforms that streamline the
permitting process, provide flexibility, and ensure regula-
tory certainty for facility owners and operators.

* Advocate for alignment between EPA regulatory and
enforcement policies.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.

USCC 55667
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NUCLEAR WASTE MANAGEMENT

NUCLEAR WASTE MANAGEMENT

The U.S. Chamber’s objective is to support the final permit-
ting, construction, and operation of a permanent repository
for spent nuclear fuel at Yucca Mountain, Nevada. The
Nuclear Waste Policy Act of 1982 (NWPA) obligates the
US. Department of Energy (DOE) to manage the disposal
of spent nuclear fucl and high-level radioactive waste from
commercial power reactors and defense programs. In 2002
Congress overturned the objections of Nevada Governor
Kenny Guinn and approved Yucca Mountain as the site for
a national repository.

E

Yucca Mountain has become the most studied piece of real es-
tate in the world. Hundreds of scientific studies have shown
Yucca Mountain to be a safe and suitable location for a reposi-
tory. According to DOE reports, the Yucca Mountain reposi-
tory is unlikely to release radiation into the outside world for at
least 10,000 years. Its remote location, dry climate, and
extremely deep water table greatly reduce the possibility of
waste seepage. Although Yucca Mountain has long been consid-
ered the main site for permanent storage of the nation’s grow-
ing nuclear waste material, for two decades it has faced
substantial political debate impeding its final approval.
Currently, 131 temporary facilities in 39 states store spent
nuclear fuel. This waste should be consolidated in a federal
repository designed for long-term storage.

Under NWPA, the federal government has received com-
mitments of more than $17 billion from utilities around the
country to fund DOE construction of such a repository. DOE
has thus far failed to begin construction but continues to
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collect $600 million annually from electricity consumers for
this purpose.

With the final legislative hurdle cleared, DOE is now autho-
rized to apply to the U.S. Nuclear Regulatory Commnussion
(NRC) for a license to operate the Yucca Mountain repository.
The Chamber believes the NRC should grant DOE a license
to operate the Yucca Mountain repository.

The U.S. Chamber will do the following:

» Continue to inform the news media and the public
about the safety record of nuclear waste transportation.

» Support complete funding of the Yucca Mountain budget
and oppose efforts to undercut the repository licensing
process.

* Urge the adoption of any additional legislation needed to
complete the licensing process or construct the
repository.

CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-463-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.

USCC 55669
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PRIVATE PROPERTY RIGHTS

PRIVATE PROPERTY RIGHTS

The U.S. Chamber’s objective is to ensure that federal statutes,
regulations, and policies do not unnecessarily restrict private
property rights, and that private property owners are Justly
compensated for reductions in the value of their property
caused by government actions that restrict property use.

Private property rights are one of the most valued provisions o
the U.S. Constitution. Yet more and more often, property
owners are subjected to regulatory “takings” that drastically
restrict the use of their land and, consequently, diminish its
overall value.

Alchough such regulatory takings give rise to a federal consti-
tutional claim under the Fifth Amendment, property owners
are barred from seeking redress in federal courts as the unfortu-
nate result of two irreconcilable U.S. Supreme Court opinions.
In Williamson County Planning Connmission v. Hamilton Banl
(1985), the Court decided that property owners must litigate
all Fifth Amendment takings claims in state court before they
can file in federal court. But in San Remo Hotel v City and
County of San Francisco, California (2005), the Court held that
property owners who had adjudicated their Fifth Amendment
takings claims in state court were precluded from seeking
federal court review. Together, these two cases bar property
owners from ever having their constitutional claims heard on
the merits in federal court.

To correct this profound inequity, the Chamber helped to pass
The Private Property Rights Implementation Act of 2006
(H.R.4772), which would allow property owners access to
federal court for their Fifth Amendment takings claims. The
Senate received the bill on September 30, 2006, and the
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PRIVATE PROPERTY RIGHTS

Chamber will work to ensure that it is taken up by the 110th
Congress.

The U.S. Chamber will do the following:

+ Continue to monitor and, when necessary, oppose federal
legislation and regulations that further restrict private
property rights.

+ Support federal legislation that clearly defines the
meaning of the term “takings” to include not only
physical occupation, but regulated uses and diminished
value as well.

+ Support litigation involving property takings issues and
other private property rights.

* Monitor legislation and litigation as they relate to the
impacts of environmental laws (c.g., the Endangered
Species Act), which are often viewed as having the most
adverse mpact on property rights.

CHAMBER CONTACT: REGULATORY AFFAIRS AT 202-463- 5804 OR
THOMAS MYERS AT TMYERS@USCHAMBER.COM.
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TELECOMMUNICATIONS REFORM

TELECOMMUNICATIONS REFORM

The U.S. Chamber’s objective is to advocate for updated
telecommunications laws that better reflect the competitive
nature of the industry, spur economic development, and
encourage the deployment of new technologies and services.

Only with competitive technologies can the United States
participate fully in the global economy. Without them,

U.S. companies may be forced to move jobs overseas.
Unfortunately, the nation’s telecommunications laws have
failed to kecp pace with advances in technology, stifled new
investment, and hindered the deployment of new technologies.
In rankings of global broadband deployment, the United States
has fallen to sixteenth place, down from thirteenth in 2004
and fifth i 2000. Therefore, the Cliamber has formed the

Tele CONSENSUS coalition to educate Congress, the business
community, and the public about the need for updated federal
telecommunications laws.

TeleCONSENSUS efforts will be guided by the following six
principles:

1. Federal telecommunications laws must be updated to
foster innovation, expand consumer choice, spur invest-
ment, create jobs, enhance efficiency, and increase
productivity.

2. Telecommunications markets should be driven by
consumer demand, advances in technology, and compe-
tition between telecommunications companies, while
encouraging public safety, consumer protection, access
for people with disabilities, and other public interest

goals. USCC 55672




TELECOMMUNICATIONS REFORM

3. Universal service, ensuring affordable basic telephone
service for all Americans and Internet access in the
nation’s schools and hbraries, is an important national
commitment and must be preserved.

4. Government should not burden consumers with dis-
criminatory or excessive telecommunications taxes, nor
should obsolete regulations limit Americans’ access to
imnovative services and choices.

5. Consumer choice and private sector investment should
drive the deployment of high-speed Internet access into
U.S. communities.

6. Additional spectrum should be allocated for innovative
wireless services.

The U.S. Chamber will do the following:

* Host forums on the importance of telecommunications
and broadband to the U.S. economy.

* Recruit new trade associations, chambers of commerce,
telecommunications providers, equipment manufacturers,

businesses, and consumers tor TeleCONSENSUS.

* Lobby Congress and the administration to pass updated
telecommunications laws that embody the above six
principles.

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE

POLICY AT 202-463-5949 OR
JASON GOLDMAN AT JGOLDMAN®@USCHAMBER.COM.

USCC 55673
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WATER QUALITY

WATER QUALITY

The U.S. Chamber’s objective is to promote the sensible regu-
lation of water quality based on technically sound, practical,
and economically achievable methods. Industry has made
significant contributions to America’s continuously improving
water quality. Since Congress passed the Clean Water Act
(CWA) in 1972, U.S. businesses have spent more than $50
billion annually to monitor and control water pollution. The
result is that America’s water resources are the healthiest in
generations.

Several initiatives with significant economic impacts have been
proposed to attempt further improvements in water quality. For
example, the Total Maximum Daily Load (TMDL) program
would severely restrict local economic growth by limiting the
ability of companies to construct new or expand existing
facilities in certain locations that have impaired waters. A June
2001 National Academy of Sciences report questioned the
design of the TMDL program and called for a more science-
based approach.

Enforcement of some CWA programis by the U.S. Environmental
Protection Agency (EPA) imposes substantial burdens on
businesses without demonstrating a corresponding benefit to
the environment. Recently, EPA began an enforcement
campaign for its stormwater permitting program. Fines for
paperwork violations frequently reach five figures, even
where there is no allegation of environmental harn.

The Chamber supports efforts to ensure the maintenance of
water quality at levels that protect human health and well-
being, as well as physical and biological aquatic environments.
Strategies to achieve these water quality levels should be based
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WATER QUALITY

- on technically sound, practicable, and achievable methods, not

» on politics. The Chamber will work to ensure that EPA does
not issue new water quality rules unless the costs and benefits
are clearly identified. Additionally, regulations should be flexible
and efficient and should recognize the role of states in address-
3 ing their own water quality issucs. Finally, EPA enforcement of
its regulations should be appropriately tailored to fit the envi-
ronmental risk, and should be implemented with the goal of
achieving compliance, not assessing high fines.

The U.S. Chamber will do the following:

» Work to ensure that any new rules issued by EPA are
based on sound science and objective, useful, high-quality
data.

+ Work to ensure that EPA does not umplement new water
quality rules until the costs and benefits are clearly
identified.

« Work to ensure that any water quality regulations are
flexible and efficient and recognize the role of states in
addressing their own water quality issues.

+ Oppose the use of overzealous enforcement tactics and
enforcement programs that do not focus on achieving
compliance with EPA’s CWA programs.

9 CHAMBER CONTACT: ENVIRONMENTAL POLICY AT 202-4063-5783 OR
AMY CHAI AT ACHAI@USCHAMBER.COM.

USCC 55675
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ACCESS TO SKILLED WORKERS

The U.S. economy continues to need access to skilled workers
in many sectors. Access to technology, scientific, education,
health, and engineering workers, who the United States is not
producing in adequate numbers, continues to be a Chamber
priority. In fact, many graduates of U.S. colleges and universities
in these fields are foreigners, but U.S. employers have very few
avenues to hire them.

In 2003, the increases in the H-1B immigration cap expired,
reducing the number of available visas to 65,000. At the end of
the 108th Congress, provisions were passed to exempt up to
20,000 H-1B visas from the cap for master’s degree and PhD
graduates of U.S. colleges and universities, but these numbers
are still not enough to prevent the cap from being hit. U.S.
Citizenship and Immigration Services allows employers to file
early, and for 2007, the cap was actually hit an unprecedented
four months before the start of the fiscal year, leaving employ-
ers unable to hire any highly skilled foreign workers for sixteen
months. The cap has now been hit eight times. The Chamber
will continue to urge Congress to allow employers access to
highly educated workers from abroad, including ensuring that
once an employer sponsors a worker for an employment-based
visa (green card), the worker can make it through the process in
a timely and efficient way.

The Chamber will also work to ensure that Congress does
not make any detrimental changes to the L-1 visa category
for international intracompany transfers. Restrictions on the
L-1 category

a major conduit for foreign investment in
the United States that creates millions of jobs (so-called

USCC 55677




insourcing)—could jeopardize this significant part of the
U.S. economy.

The U.S. immigration system continues to provide inadequate
avenues for employers to access talented workers from around
the world. Artificial caps on visas have the effect of driving
skilled workers to other countries and to America’s competi-
tors, as well as requiring U.S. employers to consider taking
projects and work to where the workers are. As the United
States continues to fall farther behind in graduating skilled
workers in needed disciplines, it faces the danger of losing its
competitive edge. The Chamber will continue to play a leader-
ship role in ensuring that employers in the United States can
hire the necessary skilled personnel, managers, and executives
to expand their businesses and create more jobs and wealth for
the U.S. economy.

Sources for additional information: Compete America
coalition (www.competeamerica.org); U.S. Chamber materials
(www.uschamber.com/issues/immigration/default).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.

USCC 55678
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ATTORNEYS" FEES RECOVERY FOR

ATTORNEYS’ FEES RECOVERY FOR
SMALL BUSINESSES

Too often, the expense and burden of defending against a
citation from a regulatory agency are so severe that small
businesses are coerced into settling when an agency pursues a
minor, or even meritless, action. Current law allows small
businesses to recover attorneys’ fees if they are successful only
after they have proved, in a separate proceeding, that the gov-
ernment’s actions were not “substantially justified.” This provi-
sion has all but eliminated the possibility of small businesses
recovering their legal fees.

In the 106th Congress, the Chamber strongly supported the
Fair Access to Indemmity and Reimbursement (FAIR) Act

(S. 1158, H.R.. 1987), a version of which had passed the House
in the 105th Congress. The FAIR Act sought to allow small
businesses to recoup attorneys’ fees when they prevail in
administrative or court cases brought by the U.S. Occupational
Safety and Health Administration (OSHA) or the National
Labor Relations Board.

More recently, in the 108th and 109th Congresses, the
Chamber was a leading supporter of bills (H.R. 2731 and
H.R. 742, respectively) introduced by Representative Charlie
Norwood (R-GA) that passed with bipartisan support but did
not move in the Senate. These bills would have repealed the
substantial justification obstacle to small businesses recovering
their legal fees when they prevail in cases against OSHA. The
Chamber remains committed to supporting reform of current
law in the area.

USCC 55679




ATTORNEYS' FEES RECOVERY FOR
SMALL BUSINESSES

Sources for additional information: Fair Access to
Indemnity and Reimbursement Act (S. 1158, H.R.. 1987—
106th Congress); Equal Access to Justice Reform Amendments
of 2001 (S. 106); Occupational Safety and Health Small
Employer Access to Justice Act of 2004 (H.R.2731—108th
Congress); Occupational Safety and Health Small Employer
Access to Justice Act (H.R. 742—109th Congress).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.

USCC 55680
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COMPREHENSIVE IMMIGRATION REFORM

COMPREHENSIVE IMMIGRATION REFORM

For the past seven years, the Chamber has been a leader,

both independently and as a co-chair of the Essential Worker
Immigration Coalition (EWIC), in pressing Congress and the
administration to address the needs of our economy for a sufti-
cient workforce, particularly in the less skilled essential worker
occupations. The aging of the U.S. workforce will likely lead to
substantial workforce shortages in the coming years, and recent
studies show that immigrant workers greatly contributed to
workforce growth in the past decade. The Chamber and EWIC
have repeatedly stated that comprehensive immigration reform
must include increased border security, a temporary worker
program, and an earned legalization component. For passage, it
must also have the support of a bipartisan majority.

During the past few years, the Chamber has worked with the
administration and congressional leaders on this issue, generat-
ing several legislative proposals in Congress and in the presi-
dent’s current immigration initiative. In May 2006, the Senate
passed a bipartisan comprehensive reform bill (S.2611) but was
unfortunately unable to reach a compromise with the House.
Although not perfect, the Senate bill was a good blueprint that
contained the necessary components for comprehensive
reform. Immigration issues have risen in importance as part of
the national debate over the past two years, with increasing
public understanding that our immigration system is broken
and needs reform.

Security 1ssues raised by the 9/11 Commission indicate a
strong need to get a better hold on our immigration system
and to know who is in our country. Immigration legislation
will likely be introduced early in the 110th Congress, and

USCC 55681




COMPREHENSIVE IMMIGRATION REFORM

debate on various aspects of immigration reform will likely be
a significant part of the agenda for 2007.The Chamber will
continue to work with the White House and Congress to
achieve passage of comprehensive reform that meets the busi-
ness community’s need for access to essential workers, protects
our national security, and recognizes the contribution of immi-
grants to the United States.

Sources for additional information: Essential Worker
Immigration Coalition (www.ewic.org); Chamber Testimony
on Essential Workers (www.uschamber.com/Issues/Index/
Immigration/default).

CHAMBER CONTACT: LABOR. IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522

USCC 55682
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COMPREHENSIVE PENSTON REFORM

COMPREHENSIVE PENSION REFORM

After six months of conference negotiations, Congress passed
the Pension Protection Act of 20006, and the president signed
the bill into law on August 17.The act fundamentally changes
the funding rules by eliminating the current funding system
and replacing it with new funding targets, a new interest rate
assumption based upon a moditied yield-curve formula, and a
new at-risk hability category. In addition, the act includes
various reforms to credit balance rules, disclosure requirements,
multiemployer funding, and hybrid plan 1ssues. The act is a
significant improvement over the administration’s proposal was
offered in January 2006, which would have been based on a
pure vield-curve formula with a spot interest rate, eliminated
credit balances, and required companies below investment
grade to make higher contributions.

In addition, the Deficit Reduction Act of 2005 included
increases to Pension Benefit Guaranty Corporation premiums.
Beginning in 2006, the flat-rate single-employer premiums
increase from $19 per participant to $30 per participant and are
indexed to wages thereafter. Moreover, companies that reorga-
nize under federal bankrupecy laws must pay a §1,250 per
participant termination prenium.

Throughout 2005 and 20006, the Chamber worked to educate
Congress and the administration on the need for reasonable
and rational funding rules that support the defined benefit
penston system. In January 2005, the National Chamber
Foundation cosponsored a pension reform retreat for Capitol
Hill staff. Following the retreat, the Chamber kicked off the
formation of a broad business community pension coalition,
The Pension Coalition, on February 17, and has been an active

USCC 55683
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COMPREHENSIVE PENSION REFORM

member of the Coalition’s Steering Committee. Also, the
Chamber jointly testified betore several congressional hear-
ings on pension reform legislation. Lynn Franzot, chair of
the Chamber Pension Subcommittee and senior vice presi-
dent for Fox Entertainment, testified before the House
Committee on Education and the Workforce during a
hearing regarding the Pension Protection Act of 2005
(H.R.. 2830), on June 15, 2005.

In 2007, the Chamber plans to aggressively represent the
interests of the business community in pursuing technical
corrections and regulatory guidance stemming from this
comprehensive pension reform legislation. Such representation
includes ensuring that gains made in the comprehensive pen-
sion reform legislation are not reduced or eliminated.

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522
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HEALTH CARE: ACCESS TO
AFTFORDABLE HEALTH COVERAGE

HEALTH CARE: ACCESS TO AFFORDABLE
HEALTH COVERAGE

More than 174 million people in the United States receive
employment-based health insurance. In 2005, the number

of uninsured Americans increased to 46.6 million, up from
45.9 million in 2004, as health care costs grew and more
people found that they could no longer aftord their plans or
lost access to workplace health plans. Between 2000 and 2005,
the percentage of nonelderly Americans with workplace health
coverage decreased from 66.8% to 62.0% (see www

bri.org/pdf/briefpdf/EBRI_IB_10a-20061.pds).

About 62.3% of uninsured people live in families in which the
head of the works full time for the full year but 1s either not
offered health insurance or cannot afford to pay the premiums
to participate. Uninsured workers tend to be self-employed or
work for smaller businesses: 13.8% of the self-employed are
uninsured: 35.3% of workers at businesses with fewer than 10
people are uninsured; 29% of workers at businesses with 10 to
24 workers are uninsured; and 20.9% of workers at businesses
with 25 to 100 employees are uninsured. In addition, health
care costs continue to grow at a record pace, with costs for
large companies increasing by 13.2% in 2003, while small
businesses are experiencing annual premium increases of 15.5%.

The U.S. Chamber believes that the problem of access to
affordable coverage is our highest health care-related priority
and demands swift congressional action. In 2000, the
Chamber’s board of directors adopted a proposal to expand
access to health coverage and make it more affordable while
also improving the quality of health health-care services

USCC 55685
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HEALTH CARE: ACCESS TO
AFFORDABLE HEALTH COVERAGE

The Chamber supports strengthening and expanding the
current employer-based system while developing alternatives
for individual health care coverage.

The U.S. Chamber proposes the following:

« Allowing above-the-line deductions for individuals who
pay their own health msurance premiums, including

premiums for long-term care insurance.

« Creating forward-funded, refundable tax credits for the
purchase of private health coverage for low- and moder-
ate-income individuals and families.

« Allowing associations to offer health coverage under the
Employee Retirement Income Security Act (ERISA) to
small businesses, individuals, and the self-employed.

+ Expanding the availability of health savings accounts.
« Reforming the health-care liability system.

« Promoting the value of medical products, biopharmaceu-
ticals, and medical devices.

Sources for additional information: Cover the Uninsured
Week (http://coveringtheuninsured.org); Employee Benefits
Reesearch Institute (www.ebri.org).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEEL
BENEFITS DIVISION AT 202-463-5522.

USCC 55686
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HEALTH CARE:
HEALTH CARE LIABILITY REFORM

%

HEALTH CARE: HEALTH CARE
LIABILITY REFORM

An increasing number of excessively litigious states—at least 20
states—are in crises because soaring health care liability costs
and an inability to access liability insurance have caused medi-
cal providers to move out and have forced hospitals to suspend
services. Without access to practicing physicians and high-
quality medical facilities, local chambers cannot attract busi-
nesses to their areas. Excessive litigation and high medical
lawsuit costs have increased employers’ health care costs and
spurred some providers to “err on the side of caution,” leading
to increases in health care spending and in the volume of
unnecessary services provided.

The U.S. Chamber supports legislation that would do the
following:

* Cap noneconomic damages at $250,000.

+ Cap punitive damages at the greater of twice economic
damages or $250,000.

* Make each party liable solely for its share of damages.

* Allow periodic payments of future damages in excess of

$50,000.
* Impose a sliding-scale cap on attorneys’ fecs.
* Impose a statute of limitations.

While health care groups focused on the medical tort system’s
umpact on the medical profession and those on the front lines
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HEALTH CARE:
HEALTH CARE LIABILITY REFORM

of health care delivery, the Chamber broadened the debate by
underscoring the serious long-term impact of the crisis on the
economic development of affected communities. The Chamber
has mobilized state and local chambers in more than 42 states
to support legislation addressing the medical liability crisis,
culminating with House passage of the Help Efficient,
Accessible, Low-Cost, Timely Health Care (HEALTH) Act of
2005 (H.R.. 5). Although the House passed H.R.. 5 with bipar-
tisan support, the Senate did not take up companion legislation
(S. 354), despite the fact that many states are on the brink of
serious physician shortages.

The U.S. Chamber believes it is essential that health care
liability reforms apply to the range of health system providers,
including health plans and sponsors, to preclude deep-pocket

" lawsuits. A number of states have enacted laws holding health

plans liable for medical judgments, making it imperative that
federal tort reform be widely applicable. Federal Employee
Retirement Income Security Act (ERISA) preemption laws
barring such lawsuits against emplovers should be maintained.
In addition, in cases where damages are awarded to plaintiffs for
care that has already been paid by health plans but also ordered
compensated in the judgment, the health plan should be able
to recover its payments from the provider’ liability carrier.
Eatly enactment of the provisions of the HEALTH Act will be
a major priority for business in the 110th Congress, and the
deepening crisis may help break the logjam of tort retorm
measures in the Senate.

Sources for additional information: Health Coalition for
. Liability and Access (www.hcla.org); American Medical
Association (Www.ama-assi.org).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
USCC 55688
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SMALL BUSINESS HEALTH PLANS

HEALTH CARE: SMALL BUSINESS
HEALTH PLANS

More than 45 million Americans do not have health insurance,
nearly 60% of these people are employed by small businesses. As
health care costs continue to rise, fewer employers and working
families will be able to afford coverage, and the number of
uninsured Americans will inevitably increase.

To make health care more affordable and accessible for small
businesses, the U.S. Chamber supports the passage of legislation
that would create federally regulated small business health plans
(SBHPs). Allowing small businesses to arrange their health
benefits through associations will make coverage more afford-
able by spreading risk among a much larger group, strengthen-
ing negotiating power with plans and providers, oftering
surance across state lines, and reducing administrative costs. To
appeal to their broad membership bases, associations will need
to offer comprehensive benefit packages that meet a broad

array of health care needs and preferences.

The following safeguards will ensure that these plans protect

consumer interests:

* Strict requirements under which only bona fide profes-
sional and trade associations, operating for at least three
years for purposes other than providing health insurance,
may sponsor SBHPs. The U.S. Department of Labor must
certify each SBHP.

* Strict solvency standards that go well beyond require-
ments for employers that self-insure under the Employee
Retirement Income Security Act (ERISA).

USCC 55689

©
=l
=
D
Qo
<C
12
%1
<)
k=
%]
=
[=a]
©
=
(=3
=1
©
=
0
fe)
(=]
o
~
(=]
(=
o~
fem)
w0

A R




HEALTH CARE:
SMALL BUSINESS HEALTH PLANS

* Insurance market safeguards that ensure SBHPs result in
stable, reliable markets for health insurance. SBHPs are
subject to the Health Insurance Portability and
Accountability Act (HIPAA), making it illegal for them
to deny coverage to any eligible participant based on the
health status of an individual employee or employer. It is
impossible to “cherry-pick,” because high-risk groups or
individuals cannot be dented coverage.

+ Strong enforcement tools that enable federal and state
authorities to protect against health insurance fraud.
SBHPs must register with the state where they are based
and abide by strict disclosure and reporting procedures;
new criminal and civil penalties will combat fraud.

In addition, the legislation gives the Department of Labor
(DOL) explicit regulatory authority to ensure that SBHPs are
properly adnunistered and implemented. Currently, DOL
administers and oversees ERISA protections covering 131
million workers, retirees, and their fanulies. Of these, 67 million
Americans are covered by self-insured (corporate) plans and an
additional 5 million are covered by Taft-Hartley (union) plans.
SBHPs would be subject to the same oversight as these plans.
With this experience, DOL is fully equipped to implement and
regulate SBHPs when this legislation passes.

Sources for additional information: Coalition web site
(www.ahpsnow.com).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.

USCC 55690
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LABOR LAW REFORM

LABOR LAW REFORM

Struggling with a membership that has declined to about 8% of
the private sector workforce, labor unions are seeking to amend
the National Labor Relations Act to make organizing easier.
The central part of organized labor’s agenda is the Employee
Free Choice Act (H.R. 1696/S. 842, 109th Congress). This
perversely named bill would actually give labor unions the
right to waive secret-ballot elections in union organizing drives
and instead base recognition on a card-check process, in which
employees could be forced to choose whether to support a
union in the presence of union organizers. In addition, the bill
would expand damages for employers’ but not unions’ viola-
tions and would require interest arbitration if a first contract
with a union was not reached within 120 days. Government
arbitrators would set contract terms.

The U.S. Chamber will aggressively oppose such drastic
changes in our nation’s labor laws. Organized labor’s inability to
recruit members s not the result of defects in the law but
rather of organized labor’ failure to articulate an agenda that is
attractive to the majority of American workers. The Chamber |
believes that an employee’s decision on union representation
can best be made through a National Labor Relations Board-
sanctioned secret-ballot election. To protect this right, the
Chamber supports passage of the Secret Ballot Protection Act
(H.R. 4343/S.2637, 108th Congress), which would prohibit
an employer from recognizing a union without the support of
its employees as evidenced by the results of a secret-ballot
election.

USCC 55691
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Source for additional information: Chamber testimony on
the Secret Ballot Protection Act (www.uschamber.com/
government/1ssues/labor/cardcheckscrbal.hem).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DiVISION AT 202-463-5522.
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NONQUALIFIED DEFERRED COMPENSATION

NONQUALIFIED DEFERRED COMPENSATION

On October 11, 2004, Congress passed the American Jobs
Creation Act of 2004, which added a new section 409A to the
Internal Revenue Code governing the deferral of compensa-
tion. This was the tirst code provision specifically governing
nonqualified deferred compensation plans. The business com-
munity lobbied aggressively to narrow as many of these provi-
sions as possible and was successful in changing some of the
more onerous provisions. Nevertheless, the act still implements
substantial changes for nonqualified deferred compensation
plans.

In August 2005, the U.S. Departinent of Treasury issued its first
set of proposed regulations under code section 409A. In
January 20006, the U.S. Chamber submitted comments respond-
ing to the proposed regulations. These comments were the
third set the Chamber issued and focused on the definitions of
service recipient stock, stock option extensions, and separation
pay, as well as other issues. These comments followed initial
suggestions that the Chamber made requesting transitional
guidance for implementing the rules and asking for clarifica-
tion on the definitions of deferred compensation, elections,
distributions, severance pay, and equity compensation. The
Chamber 1s continuing to work with Treasury, the White
House, and Congress to ensure that regulations will address the
many concerns that have arisen under these provisions. The
Chamber wants to ensure that these rules are narrowly targeted
to address only the perceived abuses within deferred and
executive compensation arrangements.

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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OCCUPATIONAL SAFETY AND HEALTH
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OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION REFORM

The employer community has long sought changes in how
the U.S. Occupational Safety and Health Administration
(OSHA) operates and the role it lays in workplace safety. In
the 109th Congress, four bills passed the House that would
have had the following results:

1. Given the Occupational Safety and Health Review
Commission (OSHRC) the power to grant extensions
for filing challenges (H.R. 739).

2. Increased OSHRC from three members to five
(H.R. 740).

3. Restored the deference given to OSHRC by courts
rather than the current ruling, which makes OSHR.C
subordinate to OSHA (H.R.. 741).

4. Reformed the Equal Access to Justice Act to eliminate
the government’s substantial justification defense against
paying legal fees when an employer prevails in chal-
lenging an OSHA citation (H.R. 742).

The four House-passed bills were incorporated into a series
of more comprehensive OSHA reform bills introduced in
the Senate (S. 2065, 2066, and 2067) that did not move after
introduction. Among the provisions in the Senate bills were
allowing employers to conduct self-audits, increasing the use
of safety experts, and giving employers a better understand-
ing of how to improve safety in their workplaces. This
legislation was improved from earlier versions because of
U.S. Chamber input to provide protection for the audit
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OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION REFORM

reports so that employers would not be exposed to litigation
or citations as a result.

The Chamber is also interested in a variety of other fixes to
improve employers’ ability to protect their employees. Among
them are requiring peer review of the economic and safety
basis for standards; increasing the rigor of scientific analysis

in support of standards; conducting cost-benefit analysis on
proposed regulations; providing more flexibility in meeting
regulatory requirements by allowing alternative means of
protection that are equally or more protective of workers;
clarifying employers’ responsibilities on multienployer work
sites; and providing penalty relief for small businesses that make
good-faith efforts to comply, including relatively quick correc-
tion of the violation.

Sources for additional information: 109th Congress:
Occupational Safety and Health Small Business Day i Court
Act (H.R.739); Occupational Safety and Health Review
Commission Efficiency Act (H.IR. 740); Occupational Safety
and Health Independent Review of OSHA Citations Act
(H.R. 741); Occupational Safety and Health Small Employer
Access to Justice Act (H.IR. 742); S. 2065 The Occupational
Safety Partnership Act; S. 2066 The Occupational Safety
Fairness Act; and S. 2067 The HazCom Sumplification and
Modernization Act.

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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OSHA'S ERGONOMIC REGULATION

OSHA'S ERGONOMIC REGULATION

The U.S. Chamber led the employer community’s efforts to
oppose the Chinton administration’s Occupational Safety and
Health Administration (OSHA) ergonomics regulation on the
grounds that there was insufficient science and medical under-
standing to support such a regulation. Because of the nature of
the hazards addressed by this regulation, employers would be
held accountable for injuries that could occur from activities
outside the workplace. Although a final regulation was issued
just after the 2000 election, the Chamber continued fighting.
Shortly after the 107th Congress convened in early 2001, the
Senate and House passed a joint resolution invalidating the
ergonomics regulation under the never-before-used provisions
of the Congressional Review Act. President Bush signed the
resolution on March 20, 2001.

On April 5,2002, Secretary of Labor Elaine Chao launched
a four-pronged alternative approach to dealing with the ergo-
nomics issue that called for the following:

1. Promulgation of industry-specific voluntary guidelines.

2. Tough enforcement measures using the Occupational
Safety and Health Act’s General Duty Clause.

3. Workplace outreach offering compliance assistance.
4. Ergonomics research.

Industry-specific guidelines have been issued for the nursing
home, retail, and poultry processing industries. The National
Advisory Committee on Ergonomics, convened as one of the
four prongs, has concluded its meetings and made recommen-
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OSHA'S ERGONOMIC REGULATION

dations to the secretary on topics that need further research and
on how to reach out to employers More effectively.

The Chamber continues to co-chair the National Coalition on
Ergononics, the voice of the business community, throughout
the development and ultimate repeal of ergononucs regulation.
The Chamber will continue to Monitor OSHA's activities in
this area and be vigilant in opposing any attempts by the
agency to overreach its authority through use of the General
Duty Clause, the imposition of guidelines Jacking a sound
scientific basts, or other approaches. In addition, the Chamber
will vigorously oppose any attempts by Democratic majorities
in the 110th Congress o authorize OSHA to pursue a new

crgoNOMics regulation.
£

Sources for additional information: National Coalition on
Ergonomics (www.ncergo.org); Occupational Safety and

Health Administration (www.osha.gov).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-403-5522.
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PENSION ACCOUNTING

At the recommendation of the U.S. Securities and Exchang
Commission, the Financial Accounting Standards Board
(FASB) has undertaken a project to reconsider the method |
which pensions and other benefits are reported in financial
statements. Phase I of the project was recently completed. C
September 29, 2006, the FASB issued the Statement of
Financial Accounting Standards No. 158, “Employers’
Accounting for Defined Benefit Pension and Other
Postretirement Plans™ (FAS 158). Under FAS 158, companic
must begin reporting the net financial status of pensions anc
other benefits on their balance sheets rather than in the foor
notes. In addition, plan assets and benefit obligations must b
measured as of the dates of the employers’ fiscal year-end an
employers must use the projected benefit obligations measu
of labilities.

The requirement to report the financial status of pension pl
is effective for fiscal years ending after December 15, 2006,
publicly traded entities and at the end of fiscal years ending
after June 15, 2007, for all other entities. The changes in the
measurement dates are effective for fiscal years ending after

December 15, 2008.

[n Phase II, FASB will evaluate and propose changes to the
accounting standards for measuring pension and other post-
employment benefit (OPEB) costs, obligations, and assets.

Indications are that FASB intends to remove smoothing per
ods from the measure of liabilities. FASB plans to coordinat
Phase IT with the International Accounting Standards Board
facilitate international uniformity with the new accounting
standards. FASB expects to complete Phase II of the project
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! PENSION ACCOUNTING

approximately three years atter the completion of Phase 1.
Phase II will likely be controversial and have significant conse-
quences for employers with defined benefit pension plans.

On May 31, 20006, the U.S. Chamber submitted comments

to FASB on its Phase I proposal. In addition, the Chamber
participated in the FASB public roundtables on June 27, 2006,
 Norwalk, Connecticut. The purpose of the meetings was to
obtain information and opinions from a variety of those inter-
ested in the ramifications of the Exposure Draft. As FASB
begins its proposal on Phase II, the Chamber will continue to
work to ensure that the concerns of employers are being
represented.

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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MEDICAL DEVICES AND PHARMACEUTICALS

Scientific advances in and free-market strategies for prescrip-
tion drugs, biologics, and medical devices are key to lowering
health care costs for employers by offsetting more expensive
alternatives such as hospitalizations, surgeries, and long-term
care. Accordingly, in the 110th Congress, the U.S. Chamber
proposes to engage in the following biopharmaceutical and
medical device legislative and regulatory issues:

* Prescription Drug User Fee Act (PDUFA)-This program
enables biopharmaceutical manufacturers to pay “user
fees” to the Food and Drug Administration (FDA), in
exchange for FDA meeting review goals intended to
reduce product approval times. PDUFA’s 2007 reauthori-
zation may include new programs that increase user fees
to expand post-market safety surveillance, limit direct-to-
consumer ads, and fund the Critical Path Initiative. The
Chamber will generally support reauthorization and
closely examine proposals for new add-on programs.

* Generic biologics—R epresentative Henry A. Waxman
(D-CA) introduced the first major legislation authorizing
an abbreviated approval pathway for biologics. It will
likely take a few years before legislation passes Congress.
Given the strong “pro” and “con” positions within
Chamber membership, during 2007 the Chamber pro-
poses to educate on generic biologics through a white
paper and a conference.

* Tax credits for workplace wellness and disease manage-
ment—lowa’s Democratic Senator Tom Harkin’s draft bill
provides tax credits for employers offering comprehen-

19 | epusy ssauisng fevoneN 800z-.00¢

sive wellness programs. Broader legislation was intro-
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~+ MEDICAL DEVICES AND PHARMACEUTICALS

duced in 2005 that also incorporated community, school
and hospital provisions. The Chamber will support stand-
alone legislation for workplace wellness.

¢ Patent reform—Senators Orrin G. Hatch (R-UT) and
Patrick J. Leahy (D-VT) introduced patent reform
legislation that creates a United States Patent and
Trademark Office administrative process for third parties
to challenge suspect patents; limits patent claims by
having to prove “inequitable conduct”; ascertains “‘just
compensation” for patent infringement; and harmonizes
the United States with the world by allowing inventors
who are “first-to-file” to obtain patent protection. The
Chamber will analyze each of these proposals in prepara-
tion for deciding whether to support or oppose.

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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VISAS AND BORDERS

VISAS AND BORDERS

Since the creation of the U.S. Department of Homeland
Security in 2003, there have been many changes to the
processes of obtaining visas and entering the United States for
business visitors, students, tourists, and foreign employees.
While necessary, these changes have resulted in delays and
difficulties for visa applicants and the U.S. entities that benefit
from their entry. Additional border controls, if not imple-

mented carefully, have the potential to create serious delays
and backlogs at U.S. borders.

The U.S. Chamber has testified many times before Congress
and has worked diligently with the Department of Homeland
Security and the State Department to deal with the issues and
impacts of visa delays and denials at U.S. consular posts overseas.
These issues include lost business for U.S. companies, move-
ment of international conferences and trade shows to other
countries, a decline in the number of foreign students and
scholars in our universities, and difficulties of multinational
companies in managing their worldwide workforces. Chamber
President Tom Donohue was appointed to the Secure Borders
Open Doors Advisory Conunittee, which first met December
6,2006.The committee will work to improve America’s wel-
come, develop travel documents for the 21st century, and
implement “smarter screening’ of travelers.

The Chamber has also worked closely with the Departments of
Homeland Security and State on their implementation of the
Western Hemisphere Travel Initiative, as well as the US-VISIT
system of border controls, to ensure that new requirements will
not have a negative impact on legitimate travel to the United
States. New processes, delays, costs, and increased scrutiny of

USCC 55702
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' VISAS AND BORDERS

travelers to the United States have created broad perceptions
overseas that our country no longer welcomes foreign visitors.

These perceptions, if not addressed, could cause significant

economiic loss to the United States from losses of tourist travel

and spending, business and trading opportunities, and diplo-
matic and general goodwill in the world.

The Chamber will continue to work, on its own, through its
coalitions, and through the American Chambers of Commerce
overseas, to ensure that the United States remains a welcoming
nation for international tourists, businesses, and scholars. The

. Chamber will pursue process changes with the administrative

- agencies, work with Congress on resource allocation and
legislative changes where necessary, and continue to portray the
United States abroad as “open for business.”

Sources for additional information: Americans for Better
Borders (wwiwv.abbcoalition.org); U.S. Visa (www
-unitedstatesvisas.gov); U.S. State Department Consular Affairs
(http://travel.state.gov); US-VISIT (www.dhs

.gov/us-visit).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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WAGE, HOUR, AND LEAVE MANDATES AND
MINIMUM WAGES

WAGE, HOUR, AND LEAVE MANDATES AND
MINIMUM WAGES

The US. Chamber led the fight for reform of regulations
governing white-collar employee overtime eligibility. In August
2004, the Department of Labor (DOL) finalized the first major
revisions of the regulations since 1954. Building on these
reforms, the Chamber urges DOL to continue much-needed
regulatory reform by turning to the Family and Medical Leave
Act (FMLA). Congress enacted FMLA in 1993 to provide
unpaid leave for employees to care for family members or deal
with “serious health conditions.” Implementing regulations
issued by DOL, however, have resulted in an unintended
expansion of coverage under FMLA, unnecessary administra-
tive burdens and costs, excessive workplace disruptions, and
growing fraud and abuse.

In March 2002, the U.S. Supreme Court struck down a por-
tion of the FMLA regulations, saying they were in conflict with
the act. DOL has the authority to revise the mmplementing
regulations to dramatically limit fraud as well as the administra-
tive burdens imposed by the current regulations. Proposing
much-needed reforms to these regulations should be among
DOLs top priorities. Despite all the difficulties businesses face
in implementing FMLA, some in Congress have proposed
expanding the act or enacting new leave mandates. For exam-
ple, during the 108th Congress, expansion legislation included
the extension of FMLA to employers with as few as 25
employees and the addition of various categories of leave, such
as time off to attend teacher conferences, to care for an ill
domestic partner, or to address domestic violence. None of
these bills was enacted. The Chamber is committed to the
proposition that no consideration be given to FMLA expansion

USCC 55704
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WAGE, HOUR, AND LEAVE MANDATES AND
MINIMUM WAGES

until flaws in the current law and regulations are corrected.
Moreover, the Chamber considers further expansion of FMLA
to smaller employers inappropriate.

The 109th Congress saw numerous proposals to increase the
federal minimum wage by $2.10 per hour. The 110th Congress,
under Democratic majorities for the first time in twelve years,
is expected to make increasing the minimum wage its first
order of business. President Bush has expressed his willingness
to work with Democratic leaders to develop a package that
recognizes the mmpact this will have on small businesses.

The Chamber will continue to oppose an increase in the
minimum wage. However, there may be companion legislation
to help mitigate the adverse effect of a mandated wage increase
on businesses, including provisions long supported by the
Chamber.

Source for additional information: FMLA Technical
Corrections Coalition (www.fixfinla.org).

CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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ADVERSE LEGISLATION

ADVERSE LEGISLATION

The shifting of the House and Senate to Democratic leadership
following the 2006 mid-term elections may reinvigorate the
eftorts of the plaintiffs’ bar to enact a number of policy initia-
tives adverse to the business community. Although the elections
have arguably resulted in the emergence of a more moderate
faction in the Democratic Party and a more conservative
minority Republican Party, the legal reform community may
face several challenges in the 110th Congress:

* Criminalize product liabilitcy—During the last several
years, the plaintiffs’ bar and consumer groups have sup-
ported proposals providing criminal penalties for execu-
tives and employees who “knowingly and recklessly”
allow defective products into interstate commerce.
However, adding criminal sanctions to product labilicy
law is fraught with constitutional problems, and could
result in less safe products because it could encourage
corporate executives to turn a blind eye to product risks.
The U.S. Chamber will continue to educate policymak-
ers on the difficulties of criminalizing product liability.

* Rollback federal preemption—The trial bar perennially
desires to limit the availability of federal preemption as a
defense against state-level civil litigation. There may be
attempts in the 110th Congress to narrow federal pre-
emption protections for specific, targeted industries.
Furthermore, some in Congress oppose the Bush admin-
istration’s current efforts to engage in legal reforms via
the regulatory process, and may attempt to reverse them.
The Chamber will resist efforts to unduly restrict federal

preemption. USCC 55707




ADVERSE LEGISLATION

* Limits on alternative dispute resolution—Alternative
dispute resolution (ADR) mechanisms such as arbitration
and mediation remain key weapons in the fight against
excessive litigation. The U.S. Supreme Court has stated
that arbitration 1s usually cheaper and faster than litiga-
tion; arbitration typically has simpler procedural and
evidentiary rules; and, it 1s often flexible with regard to
scheduling times and places of hearings and discovery
devices. Unfortunately, ADR mechanisms have been
under attack by the plaintiffs’ bar at both the federal and
state levels for a number of years. The Chamber will
continue to oppose legislation that threatens the availabil-
ity of ADR. mechanisms.

Sources for additional information: The Institute for Legal
Reform, (www.institutetorlegalreforni.com); the Chamber,
(www.uschamber.comy); the American Arbitration Association,
(www.adr.org); (www.overlawyered.com).

CHAMBER CONTACT: U.S. CHAMBER INSTITUTE FOR LEGAL REFORM
AT 202-463-5724 OR MATT WEBB AT MWEBB@USCHAMBER.COM.

USCC 55708
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SCREENING REFORM

ASBESTOS LITIGATION AND MASS
SCREENING REFORM

As a result of the widespread use of asbestos in manufacturing
before the 1970s, tens of thousands of Americans were subject
to occupational exposure, placing them at risk for developing
asbestos-related diseases including asbestosis and mesothelioma.
Under current law, asbestos lasvsuits have become very profit-
able for a few plaintiffs’ lawyers. Companies have paid out more
than $70 billion on asbestos injury claims, making these cases
the most expensive type of litigation in U.S. history.
Additionally, the asbestos litigation system has forced bank-
ruptcy on more than 80 companies, costing tens of thousands
of Americans their jobs. Total corporate asbestos liability is
expected to exceed $200 billion.

The plaintiffs’ bar has extended its mass tort business model
developed in asbestos litigation into other areas of product
liability, including silica, benzene, welding rods, diet drugs and
other pharmaceuticals. The crux of this business model is a
mass medical screening process in which lawyers, doctors and
screening companies conduct tests solely to recruit claimants
for lawsuits. The assembly-line process enables plaintiffs’ lawyers
to quickly and inexpensively generate such a high volume of
claimants that many defendants opt to settle rather than risk
time and money on a trial. Congressional testimony has shown
that the mass screening process in silica and asbestos litigation is
rife with fraud and abuse. There is reason to believe the wrong-
doing extends to mass screening in other areas of litigation as
well.

There is little debate over the need to do something about
asbestos litigation; there is much discussion, however, about the

USCC 55709




ASBESTOS LITIGATION AND MASS
SCREENING REFORM

appropriate solution. The U.S. Chamber is working to unify the
business community in support of state and federal legislation
to deal with the asbestos litigation crisis. The Chamber is also
committed to ending fraud and abuse in the mass medical
screening process by shining a public spotlight on this blatant
exploitation of our civil justice system, and by seeking appro-
priate legislative remedies.

Sources for additional information: The Institute for Legal
Reform, www.instituteforlegalreform.com; the Chamber
(www.uschamber.com); (www.overlawyered.com); Rand
Corporation, (www.rand.org).

CHAMBER CONTACT: U.S. CHAMBER INSTITUTE FOR LEGAL REFORM
AT 202-463-5724 OR MATT WEBB AT MWEBB@USCHAMBER.COM.
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EXPORT OF LAWSUIT ABUSE

Europeans have tended to view modern American patterns
of lawsuit abuse with great disdain. However, a number of
prominent plaintiffs’ firms have set their sights on overseas
opportunities, with the expectation they can persuade
European policymakers to alter features of their legal systems
to make them more litigation friendly. Denmark, England,
France, Finland, Germany, Ireland, Italy, and Norway have all
considered or adopted new “class” or group litigation laws in
the last year, and the European Commission released a so-
called Green Paper strongly proclaiming its commitment to
enhancing and encouraging private antitrust enforcement in
the member states.

Perhaps more significantly, the structural safeguards that have
long protected European courts from American-style lawsuit
abuse— “loser pays” rules, limits on discovery, the absence of
contingency fee relationships, prohibition on exemplary or
punitive damages, and the use of judges rather than juries to
apportion damage awards—are beginning to erode. By contrast,
the power of European plaintiffs’ counsel to initiate large-scale,
high-exposure litigation has never been greater. The interna-
tional plaintiffs’ bar is becoming increasingly adept at the
practice of cross-border litigation.

At the same time, foreign plaintiffs are taking advantage of

the unusually liberal features of the American civil justice
system to file lawsuits in U.S. courts, even when disputes
involve entirely foreign conduct. A growing number of foreign
plaintiffs have invoked the Alien Tort Statute as a way of
extracting payment from international companies that do
business in the United States. Plaintiffs often link reputable

uscc 55711
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companies to sensational claims filed for political purposes

involving events over which the companies had no control.

Europe presently stands at the same policy crossroads where
America stood forty years ago. The U.S. Chamber 1s working in
international venues to make policymakers aware of the risk
posed by Europe’s continued adoption of American class action
and other U.S.-style litigation principles. In addition, the
Chamber Institute for Legal Reform is leading the Coalition to
Curb Global Forum Shopping to create awareness among
public and private decision makers of the serious problems
presented by global forum shopping, and to convince courts to
show self-restraint in interpreting laws with extraterritorial
elements.

Sources for additional information: U.S. Chamber
Institute for Legal Reform (www instituteforlegalreform.com)
the Chamber (www.uschamber.com).

’

CHAMBER CONTACT: U.S. CHAMBER INSTITUTE FOR LEGAL REFORM
AT 202-463-5724 OR LINDA KELLY AT LKELLY@USCHAMBER.COM.

USCC 55712
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SECURITIES CLASS-ACTION
LAWSUIT REFORM

Congress passed some of the most sweeping class-action-related
reforms ever enacted: the Private Securities Litigation R eform
Act (PSLRA) in 1995 and the Securities Litigation Uniform
Standards Act (SLUSA) in 1998. Both statutes focused on
meritless litigation under the securities laws. Despite the fact
that both acts were passed with overwhelming bipartisan
majorities, the plaintiffs’ bar and a few consumer advocates
continue to push for the repeal of those statutes.

Although the reforms promulgated in the PSLRA and the
SLUSA were significant, they are not without problems.
Studies conducted for the Institute for Legal Reform show
secunities class-action Jawsuits often £l to protect individual
vestors. The sheer size of potential damage awards in modern
securities cases can force many defendants to settle these cases,
whether or not true liability exists, because continuing with the
litigation would be too risky and would turn into a “bet the
company” proposition. Many experts believe the size and
frequency of damage settlements in securities class-action
lawsuits sets the United States apart from other major financial
centers and is an important factor in the declining competitive
position of U.S. securities markets.

The US. Chamber will continue to oppose legislation that
would undo the protections gained under the PSLRA and the
SLUSA, with a longer-term goal of fundamentally revising the
structure of securities litigation to ensure wrongdoing is
deterred and punished, the current burden on small investors
eliminated, and American capital markets are able to compete
and win in the global marketplace.

74 | 2007-2008 National Business Agenda
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Institute for Legal Reform (wwwinstituteforlegalreform.com);
the Chamber (www.uschamber.com); Stanford Law School
Securities Class Action Clearinghouse (http://securities
stanford.edu).

1
I
i
Sources for additional information: U.S. Chamber :'
|
|

CHAMBER CONTACT: U.S. CHAMBER INSTITUTE FOR LEGAL REFORM
AT 202-463-5724 OR CHERYL EVANS AT CEVANS@USCHAMBER.COM.
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DIGITAL INTELLECTUAL PROPERTY

DIGITAL INTELLECTUAL PROPERTY

The US. Chamber’s objective is to promote strong digital
intellectual property protection for businesses.

Exciting digital content 1s essential for broadband and digital
television (DTV) to flourish. Consumers want to download
movies and music, access news articles and databases, and watch
DTV. However, without adequate digital copyright protection,
content producers will be hesitant to release their products
digitally. Thus, the Chamber vigorously advocates for the
protection of digital intellectual property. Through membershij
education and by hosting forums with lawmakers, the
Chamber has brought this issue to the forefront of its technol-
ogy agenda and will aggressively promote this issue during the
110th Congress. Moreover, the Chamber supports full funding
for the United States Patent and Trademark Office to ensure
that it can implement necessary reforms aimed at promoting
e-COMINEICe.

The Chamber promotes market-based and technological
solutions to digital intellectual property protection. These
solutions should avoid costly government regulations and
incorporate the fair use of content by citizens. Policies that
balance copyright protection with fair use will spur broadban
deployment by allowing for the development of enhanced

Internet services.
USCC 55716

[nvestment and innovation rest upon strong intellectual prop-
erty protection for businesses. Accordingly, the Chamber
opposes the ability of state entities, such as state universities,
to use their constitutional protection from lawsuits to infring
freely upon the intellectual property of others. By using sove:
eign immunity in this manner, states collectively discourage
research and development of new Internet-based products ar
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DIGITAL INTELLECTUAL PROPERTY

services. Thus, the Chamber supports a comprehensive federal

policy that protects intellectual property from all types of
infringement.

The Chamber will do the following:

+ Fight for robust enforcement of intellectual property
laws, domestically and abroad. ;

At s mnin

« Promote industry solutions to new copyright protection i

s,

challenges.

+ Support full funding for the United States Patent and ;
‘- Trademark Office.

+ Lobby Congress for legislation to protect content Owners |

: from misappropriations by state entities. !

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE ;
POLICY AT 202-463-5949 OR i
JASON GOLDMAN AT JGOLDMAN@USCHAMBER.COM.

Uscc 55717
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GLOBAL INTELLECTUAL PROPERTY THEFT:
PIRACY AND COUNTERFEITING

GLOBAL INTELLECTUAL PROPERTY THEFT:
PIRACY AND COUNTERFEITING

Counterfeiting and piracy cost the U.S. economy $200 billion
to $250 billion per year and a total of 750,000 American jobs,
and pose a real threat to health and safety. They have far-
reaching consequences for our lives and our economy. From
DVDs and CDs, shampoo, and batteries to car parts, prescrip-
tion drugs, and electrical equipment—every product in every
industry is vulnerable.

The U.S. Chamber is fighting back to protect businesses and
consumers. With over twenty staff dedicated to the issue, and
a broad-based Coalition Against Counterfeiting and Piracy
composed of associations and businesses representing a wide
range of industry sectors, the Chamber is leading an aggres-
sive global effort to thwart this growing threat.

When the Chamber’s efforts began, the business community
was not organized, detection and enforcement were inad-
equate, and the United States was losing ground internation-
ally. Since that tme, the Chamber has been a leader in
making intellectual property protection a national priority.
The Chamber 1s continually expanding the scope and inten-
sity of its mulumillion-dollar program through a global two-
part strategy of education combined with detection and
enforcement.

On the education front, the Chamber will conduct research
both in the United States and abroad to measure the scope of
the problem. Using these data, the Chamber will work to
reframe the debate about counterfeiting and piracy by educat-
ing Congress, foreign government officials, businesses, consum-

USCC 55718




GLOBAL INTELLECTUAL PROPERTY THEFT:
PIRACY AND COUNTERFEITING

ers, and the media. These education efforts include Capitol Hill

- outreach; small business educational events around the country;
global business, youth, and consumer education campaigns and
events; and aggressive media outreach.

The Chamber i1s also actively engaging to increase detection
and enforcement of counterfeiting and piracy crimes globally.
Since the early 1990s, trade in counterfeits has grown at eight
times the speed of legitimate trade. Traditionally, law enforce-
ment has not had the resources or the information to protect
intellectual property rights and fight counterfeiting and piracy.
The Chamber is changing that. We are working on Capitol
Hill to increase resources for the departments of Justice and
Homeland Security to fight this problem and to support
legislation that increases penalties for counterfeiters and pirates.
The Chamber is also working to get additional resources and
tougher laws at the state level through model legislation and
advocacy.

American businesses rely on a variety of international 1P
protection regimes and national [P enforcement mechanisms,
including the World Trade Organization (WTO) trade-related
intellectual property rights (TRIPS) agreement and World
Intellectual Property Organization (WIPQ) treaties and
protocols.

Internationally, the Chamber supports the full implementation
of TRIPS obligations by all WTO members and opposes
reopening, weakening, or otherwise undermining the existing
TRIPS agreement in any new round. WTO accession by new
members should imply full implementation of TRIPS on the
date of accession, without transition. However, TRIPS should
not be used to freeze in place limitations on market access for
information products and services, such as motion-picture

18 | epusdyssauisng jeuoneN 800Z-L00¢
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GLOBAL INTELLECTUAL PROPERTY THEFT:

PIRACY AND COUNTERFEITING

distribution across borders. Complementary market-access
initiatives should be undertaken on a bilateral, regional, and
multilateral basis.

There 15 an acute need for an international mechanism to
combat piracy on the Internet. Relevant WIPO treaties on
digital commerce have yet to be ratified by a sufficient numbe:
of countries to enter into force. In addition, rapid innovation
outpaces the antiquated procedures at many national IP agen-
cies, rendering them unable to establish prompt and strong
protections.

These global efforts alone are not sufficient. Unwilling to sit o1
the sidelines, the Chamber has programs in key port cities that
bring together federal, state, and municipal enforcement
officials from agencies such as the U.S. Department of Justice,
Immuigration and Customs Enforcement, Customs and Border
Protection, and the Federal Bureau of Investigation, police,
prosecutors, and district attorneys to share intelligence and
resources. The Chamber has even hired investigators to assist
law enforcement officials in building cases against these
criminals.

All of these domestic efforts, however, will never be successful
without global intelligence capabilities to track criminal net-
works back to their origins. Recognizing this as a significant
gap, the Chamber launched a partnership with Interpol, the
world’s largest police organization, with 186 member countries
The goals of this partnership are to create a new crime unit
dedicated to increasing international law-enforcement capabili-
ties and improve the exchange of intelligence on counterfeiting
and piracy crimes through a global database.

USCC 55720
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GLOBAL INTELLECTUAL PROPERTY THEFT:
PIRACY AND COUNTERFEITING

Finally, to increase prosecutions of these criminals, the
Chamber is working to educate prosecutors and the judiciary
on the effects of counterfeiting and piracy. Abroad, the

Chamber 1s conducting training for judges, customs officials,
and members of other targeted groups to help deter the effects
of counterfeiting and piracy globally.

CHAMBER CONTACT: GLOBAL ANTI-COUNTERFEITING AND PIRACY }
INITIATIVE AT 202-463-5554 OR
CAROLINE JOINER AT CJOINER@USCHAMBER.COM.
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UNITED STATES PATENT AND
TRADEMARK OFFICE

UNITED STATES PATENT AND
TRADEMARK OFFICE

The U.S. Chamber’s objective is to support full funding for the
United States Patent and Trademark Office (PTO).

The PTO grants patents for the protection of inventions.
Patent rights granted by the government allow holders, for a
limited period of time, to exclude others from making, using,
or selling the registered inventions. Patents enable the invention
of new products, reward the discovery of new uses for existing
processes or items, and generate jobs for millions of Americans.
Thus, the PTO has become critical to U.S. economic success
because it protects new ideas and investimients in innovation
and creativity.

Of specific interest to the business community is the issue of
funding for the PTO. During the past twelve years, more than
$650 million has been diverted from the PTO to other govern-
ment programs, creating a significant strain on the efficiency
and capabilities of the office. This diversion of funds has an
adverse effect on the quality of patents, resulting in expensive
liigation and uncertainty about who has proper legal rights to
new products or processes. Moreover, unless changes are made
at the PTO, processing time for a patent is expected to increase
from 24.6 months in 2004 to 45 months by 2009. This would
be devastating to the U.S. economy.

To address these concerns, the PTO proposed sweeping
reforms in its 21st Century Strategic Plan. The Chamber
supports this proposal. If fully funded, the PTO predicts a
processing time of just twenty-seven months in 2009.

USCC 55722
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UNITED STATES PATENT AND
TRADEMARK OFFICE

The private sector has long signaled its willingness to bear

the financial burden of reforming the PTO, but only if these
additional revenues are made available for PTO reforms. Thus,
the Chamber supports legislation ending fee diversion, while
increasing user rates to fund PTO reform.

The U.S. Chamber will do the following:
+ Support full funding for the PTO.

« Lobby Congress for legislation that would end PTO fee

diversion.

« Work with other coalitions, associations, and businesses to
achieve PTO reform.

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE

POLICY AT 202-463-5949 OR
JASON GOLDMAN AT JGOLDMAN@USCHAMBER COM.

USCC 55723
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FREE TRADE
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FREE TRADE AGREEMENTS

FREE TRADE AGREEMENTS

Since presidential Trade Promotion Authority was restored in
2002, the United States has embarked on an unprecedented
effort to open foreign markets to U.S. exports by expanding its
network of free-trade agreements (FTAs). Congress has
approved FTAs with a dozen countries: Australia, Bahrain,
Chile, the Dominican Republic, Morocco, Oman, Singapore,
and the five Central American countries. The early results have
been outstanding. For example, trade between the United
States and Chile nearly doubled in the first two years of imple-
mentation of the bilateral FTA between the two countries, far
surpassing expected results.

FTAs benefit U.S. businesses, workers, and consumers in signifi-
cant ways. These agreements do much more to open foreign
markets to U.S. exporters and investors than vice versa, because
the U.S. marketplace is already one of the most open in the
world. With the European Union joining East Asian and Latin
American countries in negotiating dozens of FTAs, U.S. firms
run the risk of being placed at a competitive disadvantage

unless the United States moves forward aggressively with its
own FTAs.

Nonetheless, it is critical that FTAs meet certain criteria if they
are to maximize their potential for business opportunities,
economic growth, and new jobs. First, FTAs must be compre-
hensive, with all goods and services placed on the negotiating
table, including sensitive products. Seeking exclusions for
particular commodities from the beginning can undermine the
commercial value of an FTA. Second, FTAs must be ambitious,
with market-opening disciplines on services, investment, and
intellectual property that go far beyond the relatively modest

USCC 55725




FREE TRADE AGREEMENTS

commitments made 1n the context of the World Trade
Organization.

Reecently, negotiations have been successfully concluded for
high-standard FTAs with Peru and Colombia, and negotiations
- with Panama are virtually concluded. These countries are
strategic partners of the United States in free-market develop-
ment, antinarcotics efforts, and a variety of other ways, and they
. are significant markets for U.S. workers, companies, and
' farmers.

Also, negotiations are under way with Korea and Malaysia, two
countries that rank among the top-ten U.S. trading partners. In
the case of Korea, new FTA would be the largest concluded by
the United States in more than a decade, affording major new
market opportunities.

1 Source for additional information: Office of the U.S.
Trade Representative (www.ustr.gov).

; CHAMBER CONTACT: INTERNATIONAL POLICY DIVISION AT
202-463-5460.
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REGULATORY DIVERGENCE

Half a century of progress toward the elinunation of tariffs and
quotas around the globe has helped generate prosperity in the
United States and abroad. However, protectionists are honing
new tools that threaten the long-term competitiveness of U.S.
companies in global markets. Increasingly burdensome and
interventionist policies in the areas of antitrust law, intellectual
property (IP), standards (e.g., technology, environment, health,
and safety), state-owned enterprises, subsidies, and investment
rules are hindering the operation of efficient markets and
preventing some of America’s most successful and innovative
companies from commercializing their technologies in foreign
markets.

Left unchecked, regulations that erect de facto barriers to
trade—done in a way that circumvents existing bilateral and
multilateral trade disciplines—will result in long-term harm to
U.S. competitiveness, innovation, and economic growth. Not
only will consumers be disadvantaged, but the ability of U.S.
companies to compete on equal terms will be jeopardized.

To maintain U.S. leadership, the U.S. government and the
business community must work together to develop strategies
that promote market-oriented, pro-trade policies with foreign
governments. A holistic approach that captures the different
types of nontariff barriers constitutes one key to overcoming
the current piecemeal and sporadic efforts by individual com-
panies, industries, and different government agencies.

Governments write the rules that govern the competitive
playing field, but the U.S. Chamber is working to make open
competition a priority for governments. With this goal in mind,

the Chamber is doing the following:
- USCC 55727



+ Building support for competitive markets around the
world and awareness of the threat posed to them by
- nontariff barriers.

unnecessary government regulation.

+ Ensuring that compettion law does not become a
mechanism for confiscating or devaluing intellectual
property rights, advancing protectionist goals, and 1s
applied in a manner that reflects principles of comity.

+ Advocaung the mutual recognition or harmonization
of technical standards.

CHAMBER CONTACT: INTERNATIONAL POLICY DIVISION AT
202-463-5460.

USCC 55728
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+ Supporting the movement of investment capital free from
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TRADE PROMOTION AUTHORITY

TRADE PROMOTION AUTHORITY

After an eight-year lapse, the president signed trade promotion
authority (TPA) into law as part of the Trade Act of 2002. With
that authority, U.S. negotiators are crafting trade deals that
knock down barriers to U.S. products and services overseas
while guarding U.S. markets from unfair trade. Exports of
goods and services now top $1.2 trillion annually and support
more than 12 million good-paying jobs. Consumers benefit
from expanding access to foreign markets as well.

On June 30,2007, TPA will lapse, and with it, the ability of the
United States to negotiate agreements to open foreign markets
will disappear. The U.S. Chamber is committed to leading the
business community’s broad-based effort to prevent such an
outcome.

Using TPA, USS. trade negotiators should focus on four key
priorities in 2007:

* Exert leadership 1n the multilateral trade talks known as
the Doha Development Agenda (see separate entry under
World Trade Organization). Hammering out a consensus
among the diverse and conflicting interests of the 150
member nations of the World Trade Organization
(WTO) will not be easy, but TPA has created the tools to
make U.S. leadership in this realm possible. With more
than 95% of the world’s consumers living outside U.S.
borders, a new global trade pact is critical to our eco-

USCC 55729

* Push for completion of additional free trade agreements
(FTAs) (see separate entry under Free Trade Agreements).
With three agreements pending congressional approval—

nomic future.
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TRADE PROMOTION AUTHORITY

and deals with Korea and Malaysia in the wings—the
Chamber will lead an aggressive advocacy drive for their
approval.

+ Continue to press for full and proper implementation of
new FTAs with Austrahia, Bahrain, Chile, the Dominican
Republic, Morocco, Oman, and Singapore, as well as the
five Central American countries. The early results of
these FTAs suggest that the Office of the U.S. Trade
Reepresentative has established excellent standards for
FTAs. Implementing these pacts sends a clear signal to
countries around the world that the United States is back
in the trade agreement arena.

+ Vigorously enforce U.S. trade laws. U.S. trade laws have
two core purposes. First, to protect U.S. business from
unfairly traded goods and services and, second, to open
foreign markets to U.S. goods and services. Politically, it is
impossible to secure public support for opening foreign
markets (which necessarily entails opening the U.S.
market) unless we ensure that foreign goods and services
are entering the U.S. market fairly.

Source for additional information: Office of the U.S.
Trade Representative (www.ustr.gov).

CHAMBER CONTACT: INTERNATIONAL POLICY DIVISION AT
202-463-3460.

USCC 55730
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UNILATERAL SANCTIONS AND
OTHER TRADE RESTRICTIONS

UNILATERAL SANCTIONS AND OTHER
TRADE RESTRICTIONS

During the past few decades, policymakers in Congress and the
executive branch have repeatedly imposed unilateral economic
sanctions on a variety of countries for foreign-policy purposes.
These sanctions have taken the form of import bans, export
controls, restrictions on U.S. investment and expatriate activity
overseas, and financial controls. All too often, they have been
undertaken for ill-defined purposes or with little consideration
of their impact. Rather than modifying the behavior of those
countries, the sanctions have often damaged U.S. economic
interests at home and overseas. The vacuum created by unilat-
eral sanctions 1s generally filled by our trade competitors,
particularly our U.S. allies.

Sanctions are generally imposed with lttle understanding of or
concern for their domestic economic consequences.To be ever
marginally successful, economic sanctions must be multilateral;
but because all countries define their foreign-policy interests
differently, there is rarely consensus in favor of sanctions. The
United States cannot afford to continue a policy of unilateral-
ism when 1t comes to economic sanctions.

US. international economic interests should be viewed as part
and parcel of U.S. foreign relations and security interests. In
today’s increasingly competitive global economy, U.S. compa-
nies are rarely the predominant suppliers of goods and technol-
ogy. As technology has become more diffuse, the cumulative
effect on the U.S. domestic economy of markets lost simply to
symbolically distance our country from another coun try’s
behavior 1s a luxury the United States can no longer afford.

USCC 55731
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OTHER TRADE RESTRICTIONS

Source for additional information: USA*Engage
anti~unilateral sanctions coalition (www.usaengage.org).

CHAMBER CONTACT: INTERNATIONAL POLICY DIVISION AT
202-463-5460.

USCC 55732
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WORLD TRADE ORGANIZATION AND THE
DOHA DEVELOPMENT AGENDA
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When the United States took the lead in launching the
Uruguay Round of multilateral trade negotiations that resulted
in the World Trade Organization (WTO) agreement, it recog-
nized that the nondiscriminatory worldwide reduction in trade
barriers and the application of new trade rules would bring
substantial benefits for U.S. companies and their workers.

AT PN

Currently, the Doha Development Agenda, a similar effort

: to lower trade barriers through multilateral negotiations, is
advancing under the aegis of the WTO. Key U.S. objectives in
these global negotiations include reducing tarifts on industrial
L and consumer goods, opening foreign markets to U.S. agricul-
; tural exports, imposing new disciplines on countries that

; heavily subsidize their farm sectors (especially the European
Union and Japan), and creating a more open, rules-based
framework for the international provision of services. The
Doha negotiations were launched in 2001, but they reached an
impasse in mid-2006. Negotiators are working to revive the

talks.

While the WTO provides a forum for multilateral negotiations
to reduce trade barriers, it also establishes and enforces rules for
the global trading system. Like other WTO signatories, the
United States is subject to WTO disciplines on its own “market
access” trade laws, such as Section 301. Although the WTO
agreement did not require material changes in U.S. trade law
per se, it did establish for the first time a multilateral review
process for the application of U.S. (and other nations’) trade
laws to remedy unfair or restrictive international trade prac-
tices. Such reviews require the United States and other authori-

USCC 55733
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ties to consider multilateral reactions to any unilateral trade
remedy actions they might take.

The United States has benefited from this discipline, prevailing 1
in a disproportionate share of disputes subject to these pro- ]
cesses. Still, such reviews of unilateral action have reduced the
amount of leverage the United States and other individual ;
3 nations can bring to bear on their competitors to open their
markets. While Congress has attempted to recoup lost leverage
through various statutory means, the application of global

disciplines all but guarantees a challenge to these means when

they are employed. a

Source for additional information: Office of the U.S.
Trade Representative (www.ustr.gov); WTO (Www.wto.org).

. CHAMBER CONTACT: INTERNATIONAL POLICY DIVISION AT ’
' 202-463-5460.
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SECURING AMERICA'S FUTURE
IN TECHNOLOGY
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BROADBAND

BROADBAND

The U.S. Chamber’s objective is to advocate for the enactment
of a comprehensive national broadband policy.

Broadband applications and services have the power to trans-
form the American economy by spurring investment and
innovation in e-commerce, education, health care, entertain-
ment, government, and almost every other sector of the
American economy. The Chamber believes the nation’s posi-
tion as a leader in technology and innovation depends upon
the establishment of a clearly defined vision coupled with a
commitment, both public and private, to invest in future
infrastructure and applications of broadband technologies.
Specifically, the Chamber advocates for the following:

* Broadband—The Chamber recognizes that increased
demand for broadband is critical to the development of
new applications and services. Unfortunately, the nation’s
telecommunications laws have failed to keep pace with
advances in technology, stifled new investment, and
hindered the deployment of new technologies. To edu-
cate policymakers, the business community, and the
public about the need for updated telecommunications
and the importance of broadband to the U.S. economy,
the Chamber has formed the TeleCONSENSUS
coalition.

* Right-of-way procedures—Current right-of-way proce-
dures often discourage companies from investing in new
broadband infrastructure. The Chamber maintains that
the federal government should streamline right-of-way
procedures at the federal, state, and local levels.

USCC 55736
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* Spectrum allocation and management—Businesses and
consumers increasingly rely on wireless devices, such as
cell phones. This demand calls for additional frequencies
to deliver content.Yet the artificial scarcity of spectrum
deters companies from deploying new wireless technolo-
gies. The federal government should develop a compre-
hensive, unified, national spectrum management strategy
designed to reduce the artificial scarcity of spectrum.

The Chamber will do the following:

« Host forums on the importance of broadband to the
U.S. economy.

* Recruit new trade associations, chambers of commerce,
telecommunications providers, equipment manufacturers,
businesses, and consumers for TeleCONSENSUS.

* Lobby Congress and the administration to pass updated
telecommunications laws during the 110th Congress.

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE
POLICY AT 202-463-5949 OR
JASON GOLDMAN AT JGOLDMAN@USCHAMBER.COM.

USCC 55737
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E-COMMERCE

The U.S. Chamber’s objective is to support policies that
advance growth of e-commerce while respecting consumers’
privacy. E-commerce thrives as consumers use the Internet to
shop and conduct research, and companies use it to purchase
goods and services. For e-commerce to continue growing,
electronic retailers will require assurances that barriers to doing
business are minimal and any regulations that do exist are
predictable and consistent. Disparate laws and regulations
among jurisdictions can increase the costs for companies to
provide goods to consumers and prevent new ventures from
forming.

Privacy numbers among the issues the U.S. Chamber will
address regarding e-commerce. Policymakers are currently
engaged in a debate about the appropriate use of consumers’
personal information. During the past several years, this debate
has encompassed how information is collected and handled
through the Internet and how the entire business community
uses personally identifiable information. The Chamber supports
policies that protect consumers’ privacy without unduly bur-
dening American businesses.

The Chamber will do the following:

* Continue to oppose overly burdensome regulations that
would stifle the growth of e-commerce.

* Hold forums with policymakers at the federal and state
levels to study the complexities of the privacy issue and
examine the benefits of a uniform national standard on
the collection and use of personally identifiable
information.

USCC 55738




E-COMMERCE

* Organize the online community to create industry
solutions that meet the increasing problems of spam and

spyware.

* Support Federal Trade Commission reforms that encour-
age businesses to deploy e-commerce services.

CHAMBER CONTACT: CONGRESSIONAL AND PUBLIC AFFAIRS AT
202-463-3600 OR MICHELLE LOPEZ AT MLOPEZ@USCHAMBER. COM.
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EDUCATION AND WORKFORCE DEVELOPMENT

EDUCATION AND WORKFORCE
DEVELOPMENT

The U.S. Chamber has long recognized the critical role of
quality education and workforce development in keeping
American business competitive. In the knowledge-based, global
economy of the 21st century, a well-educated workforce is the
key to innovation, economic development and a U.S. economy
that remains the world’s leader.

The Chamber is stepping up its efforts on education and
workforce preparedness to ensure that students have a strong
academic foundation to meet the workforce needs of employ-
ers today and in the future.

Many challenges face our workers and employers today:

* Businesses spend billions of dollars each year to train new
employees and remediate the educational skill gaps of
those hired.

* The retirement of 77 million baby boomers will make
the gap even worse, creating an even niore acute skills
shortage.

¢ By 2010, approximately 80% of all jobs will require
skilled workers.

* The United States ranks sixteenth among twenty devel-
oped nations in the percentage of students who complete
high school.

The growing skills shortages evident today and the clear
demographic trends require us to raise the involvement of

USCC 55740
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the Chamber to a much higher level of engagement. The
Education, Employment and Training Policy Committee and
the Institute for a Competitive Workforce will leverage the

influence of state and local chambers and member companies
to focus on educating and training an effective workforce.

It is widely recognized that the business community will have
a large role to play in these discussions at the national, state, and
local levels as policies are formulated.

The Chamber will pursue strategic education and workforce
development policies and programs focused on strengthening
U.S. education performance and workforce competitiveness,
including but not limited to the reauthorization of the No
Child Left Behind Act, the 2002 law that increases account-
ability for student performance.

The Chamber encourages strong involvement of local cham-
bers of commerce and businesses in the review and oversight
of the publicly funded systems supported by these education
and workforce laws. Chambers of commerce at the state and
local levels must ensure that the views of small and medium-
sized businesses are heard on these critical policy decisions.

The Chamber will also lobby for reauthorization of the
Higher Education Act, the Workforce Investment Act,
funding for teacher improvement programs and for passage
of the President’s American Competitiveness [nitiative to
increase the number of engineers and scientists. Another
Chamber coalition, Tapping America’s Potential, will work
to double the number of graduates in science, technology,
engineering, and math by 2015.

GOT | epuafly sseuisng euonen 800Z-.00Z

USCC 55741




EDUCATION AND WORKFORCE DEVELOPMENT

In February, the Chamber will issue a report card that assesses
each state’s K=12 education system and makes recommenda-

A tions for change.

i CHAMBER CONTACT: LABOR, IMMIGRATION, AND EMPLOYEE
BENEFITS DIVISION AT 202-463-5522.
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INTERNATIONAL FREE TRADE

An efficient, predictable, and timely export control process

is essential to U.S. national security and fundamental to our
global competitiveness. The current export controls system is
an outdated, slow, and over-regulated process that impedes the
sharing of critical technology with our allies and weakens our
defense industrial base.

The U.S. Chamber supports an export controls system that
enhances national security and yet ensures that U.S. companies
remain competitive by establishing a multilateral approach that
facilitates greater military interoperability with our allies and
places fewer burdens on U.S. exporters.

Particularly affected by this process are second- and third-tier

contractors and small businesses that historically provide more
than 50% of all sales.

To improve the process, the Chamber will work with industry,
Congress and the administration to shape, promote and imple-
ment a modern export control policy.

CHAMBER CONTACT: HOMELAND SECURITY AT 202-463-5978 OR
JACK MORTON AT JMORTON@USCHAMBER.COM.

USCC 55743

(Lo

L0T | epusBy ssauisng feuoieN 800Z-2002




108 | 2007-2008 National Business Agenda

GUARD AND RESERVE ISSUES

In this time of increased deployment of U.S. troops around the
world, the U.S. Chamber recognizes that the strong relationship
between employers and National Guard and Reserve forces 1s
more important than ever. To that end, the Chamber urges the
U.S. Department of Defense (DoD) to work with the private
sector to develop strategies to enhance the predictability of
mobilizations and demobilizations of the National Guard and
Reserve. By doing so, the military will not only recognize the
important role the private sector plays but also continue to
build employer support for our military.

The Chamber is committed to working with Capitol Hill and
DoD policymakers to build a predictable employment struc-
ture. The predictable deployment of the Guard and Reserve is
the key to maintaining and building business support.

The Chamber looks forward to continuing to improve the
strong working relationship between employers and the Guard
and Reserve community. To help employers understand how
the DoD intends to use the Reserve component moving
forward, the Chamber will continue working with the
Employer Support of the Guard and Reserve Office and other
organizations to distribute the Reserve Component message to
local and regional employers.

CHAMBER CONTACT: HOMELAND SECURITY AT 202-463-5978 OR
JACK MORTON AT JMORTON@USCHAMBER.COM.
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PANDEMIC PREPAREDNESS

Most experts agree that there is a growing and significant threat
of a global pandemic, but that there is no way to predict either
exactly when it might occur or the severity of the impact. As
with any of the risks that we face as a country—including
natural disasters and the ongoing possibility of another terrorist
attack—it is imperative that all segments of society be prepared
for such a threat. The U.S. Chamber is therefore encouraging
preparedness for an influenza pandemic within the business
community.

In addition to the threat that a pandemic could pose to human
health worldwide, few industries will be insulated from the
economic effects resulting from absenteeisin in the workplace
or from the downstream effects stemming from supply-chain
and travel disruption.

The Chamber is undertaking a number of activities to help
our members plan and prepare for a pandemic. We have been
holding Business Pandemic Preparedness Roundtables for
members with state chambers, business leaders, and officials
from the U.S. Department of Homeland Security and Centers
for Disease Control and Prevention. At the roundtables, officials
provide information to members and discuss pandeniic plan-
ning. The Chamber has also brought together the public and
private sectors for a Pandemic Preparedness Forum, cohosted
with the National Chamber Foundation to discuss implemen-
tation of the President’s National Strategy for Pandemic
Influenza.

CHAMBER CONTACT: HOMELAND SECURITY AT 202-463-3100 OR
ANN BEAUCHESNE AT ABEAUCHESNE@USCHAMBER.COM.

USCC 55745
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INDUSTRY ISSUES

TRANSPORTATION INFRASTRUCTURE AND

TRANSPORTATION INFRASTRUCTURE AND
INDUSTRY ISSUES

America’s transportation system, once a marvel of the modern
world, is in crisis: Roads, rails, air-traffic control, transit systems,
intermodal facilities, inland waterways, and ports are being
stretched beyond capacity and falling into disrepair. Economic
growth will soon be stunted by air, water and surface transpor-
tation systems that are at or near capacity in critical locations.
Our productivity and competitive advantage are at risk, and if
we do not start addressing this exponentially increasing prob-
Iem, it will become insurmountable.

The 110th Congress has the opportunity—and responsibility—
to address infrastructure capacity through three major transpor-
tation funding measures:

+ VISION-100 reauthorization—The top item on the U.S.
Chamber’s transportation agenda for the 110th Congress
1s imely reauthorization of Federal Aviation
Administration funding. The Chamber’s agenda includes
reducing the burden of unjustified taxes, fees, and regula-
tions on our airlines, dramatically expanding our air-
traffic control and airport capacity to handle much
greater volumes of traffic safely and efficiently, and
promoting policies that help airlines and the aviation
industry compete globally.

* Ensuring that funding commitments are kept—The
Chamber will ensure that the funding commitments
made in the Safe, Accountable, Flexible, Efficient,
Transportation Equity Act: A Legacy for Users
(SAFETEA-LU) are kept in the appropriations process.

USCC 55746



TRANSPORTATION INFRASTRUCTURE AND
INDUSTRY ISSUES

Congress must invest all of the available resources and
honor the funding guarantees for the highway, public
transportation and safety programs that have been in
place since 1998.

+ Water Resources Development Act (WRDA) reau-
thorization—The Chamber will call upon Congress
to pass the long-overdue WRDA to provide the
coordinated federal agenda this nation needs to
better protect our economy and citizens against
severe weather and flooding and to facilitate com-
merce at our waterways and ports.

* In addition to its legislative agenda, the Chamber will do
the following:

) * Engage the business community in articulating the need
' to secure critical capacity increases in the near term to
provide speed, reliability, and cost-effective service to
businesses and citizens.

i
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* Redefine the infrastructure debate to focus on the
capacity crisis and mobilize the business community
to support increased investment in transportation
infrastructure.

* Build national grassroots networks to garner support
for transportation infrastructure and industry issues.

* Educate the media, lawmakers and opinion leaders about
the national economic contributions made by transporta-
tion industries and derived from transportation infra-
structure investment.
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TRANSPORTATION INFRASTRUCTURE AND
INDUSTRY ISSUES

« Convene a surface transportation policy task force to

\ prepare for the surface transportation authorization

| process that must create a strong federal vision, policy and
funding approach for the nation’s roads, rails, intermodal
facilities and public transportation systems.

CHAMBER CONTACT: CONGRESSIONAL AND PUBLIC AFFAIRS AT
202-463-5600 OR JANET F. KAVINOKY AT JKAVINOKY@USCHAMBER.COM.
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TRANSPORTATION SECURITY

In the post-9/11 environment, securing the movement of
people and goods across all modes continues to be a national
priority. The U.S. Chamber supports reasonable, risk-based
measures to strengthen the security and resiliency of our
nation’s transportation networks. The Chamber recognizes that
the free flow of commerce and unimpeded mobility are central
to the nation’s economic security.

The Chamber will continue to work with Congress and the
U.S. Department of Homeland Security to ensure that trans-
portation security policies carefully balance the twin goals of
security and open trade. The Chamber will continue to
oppose costly and burdensome regulations and unrealistic
mandates. In particular, we will continue to oppose require-
ments to inspect 100% of cargo. Such a requirement would
severely disrupt supply chains and trade flows. Instead, we
support a risk-management approach utilizing sophisticated
analysis tools to identify high-risk cargo and passengers.

Recognizing that homeland security is a national priority, we
will continue to oppose efforts to shift the costs by imposing
excessive new fees on businesses and travelers. We will also
work to ensure that credentialing programs for travelers and
workers do not place undue burdens on passengers and
workers.

CHAMBER CONTACT: HOMELAND SECURITY AT 202-463-3100 OR
JASON M. CONLEY AT JCONLEY@USCHAMBER.COM.

USCC 55749
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TAX REDUCTION AND
TAX REFORM
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RNATIVE MINIMUM TAX

1lly designed to ensure that all taxpayers pay at least
mum amount of taxes, the Alternative Minimum Tax
) unfairly penalizes businesses that invest heavily in

machinery, equipment, and other assets.

MT significantly increases the cost of capital and dis-

©s Investment in productivity-enhancing assets by negat-
ny of the capital formation incentives provided under
gular” tax system, most notably accelerated depreciation.
e matters worse, many capital-intensive businesses have
erpetually trapped in the AMT svstem, unable to use

spended AMT credits.

rmore, the AMT is extremely complex and burdensome.

usinesses not subject to the AMT must go through the
tations to determine whether they are liable for the tax.
the Taxpayer Reliet Act of 1997 (Public Law 105-34)
‘ed “small business corporations” from the AMT, larger
wions and many individuals may not be exempt.

mally, while recent legislation offered modest increases
:xemption amounts for individuals, more and more
-income individuals are left vulnerable to the AMT.

ung the AMT would spur capital investment within the
s community. thereby creating more jobs. The U.S.

er supports measures to simplify and reduce the scope
‘orporate and individual AMT while ultimately working
repeal of both.

R CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
JSERAM AT PBERAM@USCHAMBER.COM: OR
5 HINCH AT PHINCH@USCHAMBER.COM.
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BUSH TAX CUTS

The landmark Economic Growth and Tax Relief Act of 2001
(Public Law 107-16)—also known as the $1.35 trillion “Bush
tax cut” package—included significant individual income-tax
rate reductions, lower taxes for married couples, increased child
credits, increased retirement plan limits and portability, phase-
down and repeal of the estate tax, and reduction of the gift tax.
Because of Senate budget rules, however, the act’s provisions
expire at the end of 2010, and the tax law reverts to pre-
enactment levels of taxation.

The Jobs and Growth Tax Relief R econciliation Act of 2003
(Public Law 108-27) —the second major Bush tax cut pack-
age—included acceleration of the income-tax rate reductions,
temporary expansion of the child credit, personal AMT
exemptions, Section 179 small business asset expensing, and
provided temporary reductions in taxes on dividends and
capital gains.

A leading priority for the U.S. Chamber during the 110th
Congress is to work to preserve provisions of the Bush tax cuts
improve their stimulative and growth effects, and make them
permanent.

3

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR.
PHILIP BERAM AT PBERAM@USCHAMBER.COM: OR

PHILLIPS HINCH AT PHINCH@USCHAMBER.COM: OR

MARTIN REGALIA AT MREGALIA@USCHAMBER.COM.

USCC 55752
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GAINS AND DIVIDEND TAX
AND REDUCTION

musts believe that reducing or elimin

ating the tax
1 the sale of capital agsets

and on dividends paid
ite earmings will stimulate economie growth by
apital formation and mobiliey.

xpayer Relief Act (Public Law 105-34)
N tax rate for long-
10% for those in th

reduced
term capital gains from 28%

¢ 15% income tax bracket)
ing the holding period for such gains from twelve
shteen months. The 1998 Internal Revenue

1 bill later reduced this holding period to twelve

also allowed married coupl

es to exclude up
f capital

gains on the sale of their principal
Iy two years. Single filers can exclude up to
ich capital gains.
Srowth Tax Relief Reconciliation Act of 2003
)8-27) reduced the maximum individual

€s on capital gains and dividend Income to
*hrough 2008, and the Tax Increase Prevention
wion Act of 2006 (Public Law 109-222)
rovisions through 201(.

iber supports further reform ir

1 the capital-
er lowering the capital-

gans and dividend
s, and making these cuts permanent, will spur
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CAPITAL GAINS AND DIVIDEND TAX 4
REPEAL AND REDUCTION é ﬁé

investment activity, create jobs, and expand the overall econ-
omy, benefiting individuals of all income levels.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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E-WASTE

The US. Congress and the EPA are studying the issue.
Meanwhile, California, Maine, Maryland, and Washington have
passed e-waste laws, and several other states are debating the
topic. The electronics industry is concerned that without a
uniform national approach to e-waste, manufacturers and
retailers will be forced to comply with 50 different state
e-waste programs. Many companies now agree that these goods
should be recycled, but the industry has not yet formulated a
unified policy position. The main disagreement centers on how
recycling efforts should be funded.

The U.S. Chamber will do the following:

* Create a working group to develop an industry consen-
sus and Chamber policy on e-waste.

* Draft legislative and regulatory language that creates a
uniform national approach to the management of dis-
posed e-waste and urge adoption of that language by
Congress and the EPA.

CHAMBER CONTACT: TELECOMMUNICATIONS & E-COMMERCE
POLICY AT 202-463-5949 OR
JASON GOLDMAN AT JGOLDMAN@USCHAMBER.COM.

USCC 55655
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CORPORATE GOVERNANCE, CAPITAL MARKETS
AND SECURITIES REGULATION

%l@.w

scrupulously honest, and yet a wellspring of innovation,

invention, and growth. In addition, it will continue to
work on a variety of topics, including preserving the
future of the auditing profession.

2. Push back on overreaching regulation—and unfair and
unpredictable enforcement. This effort includes oppos-
ing the mutual fund governance rule, the Securities and
Exchange Commission’s enforcement overreach, the
U.S. Justice Department guidelines regarding the attor-
ney-client privilege, and bringing cost-benefit balance
back to Sarbanes-Oxley.

3. Prevent other parties—such as unions, public pension
funds, and the trial bar—from using and abusing our
capital market system to further their own interests. This
effort includes opposing shareholder access to proxy
materials, mandatory majority vote provisions, eXposing
the agenda and conflicts of interest of Institution Share-
holder Services, and promoting the Institute of Legal
Reform initiative to address the growing wave of

securities-based class-action litigation.

CHAMBER CONTACT: INVESTMENT AND GROWTH INITIATIVE
AT 202-463-5500 OR
AMANDA ENGSTROM AT AENGSTROM@USCHAMBER.COM.
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CURRENT FEDERAL TAX SYSTEM
REPLACEMENT AND REFORM

Many Americans believe the current income-tax system is
overly complex, 1s extremely burdensome, excessively taxes

personal and business income, favors special interest groups, atx

fails to promote savings and investment. Several alternative tax
system proposals have been introduced in Congress, including
those that would implement a flat tax, savings-exempt income
tax, national retail sales tax, and value-added tax. These and

other proposals will likely be analyzed and debated further
during the 110th Congress, especially 1 light of mterest gener
ated by the proceedings and report of the President’s Advisory
Panel on Federal Tax Reform during the 109th Congress.

Although currently favoring no particular alternative tax
system proposal, the U.S. Chamber will continue to study th

issue and urge Congress to end the current tax system’s bias
against saving and investment and to reduce the systen’s
administrative burdens and enormous compliance costs. A
simpler, fairer, and less burdensome tax systent that rewards
saving and investment is critical to extending the nation’s

productivity increases, which, in turn, have rewarded us witl

sustained cconomic expansion, wage growth, and a higher
standard of living. The Chamber will continue to monitor
tax-reform efforts by the Bush administration and Congres:

to ensure that the concerns of Chamber members are

accounted for.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
MARTIN REGALIA AT MREGALIA@USCHAMBER.COM; OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM.

122 | 2007-2008 National Business Agenda
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ESTATE-TAX REPEAL

Permanent repeal of the estate tax (“death tax”) is a priority.
The current estate-tax system can deplete the estates of those
who have saved their entire lives, force family businesses to
liquidate and lay off workers, and motivate people to make
financial decisions for estate-tax purposes rather than for
business or investment reasons.

Family-owned businesses should not be punished because they
are successful or because their owners pass away. Fundamentally,
the United States is the land of opportunity, encouraging free
enterprise and rewarding entrepreneurs. The estate and gift
taxes run contrary to this basic philosophy.

The Economic Growth and Tax Relief Act of 2001 (Public
Law 107-16) phases down the estate tax through 2009 and
then fully repeals it in 2010. Because of Senate budget rules,
however, the act expires at the end of 2010, and the estate tax
comes back into full bloom starting in 2011.

A priority for the U.S. Chamber during the 110th Congress is
to make permanent the Bush tax cuts, especially the provisions
eliminating the estate tax.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR

PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.

USCC 55758
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INTERNATIONAL TAX LAW SIMPLIFICATION

The jobs of many U.S. werkers residing both inside and outside
the United States are tied to the exports and foreign invest-
ments of U.S. businesses. Job growth is becoming increasingly
dependent on expanded, competitive, and strong foreign trade.
Our tax code restrains U.S. businesses from competing effec-
tively abroad, in turn restraining economic growth at home.

The tax rules that govern exports and the foreign investment
and operations of U.S.-based multinational corporations are in
need of revision. Existing laws represent a patchwork of
extremely complex rules without an overall policy or purpose
and impose barriers on U.S. companies seeking to compete in
world markets. For U.S. businesses to be competitive in the
expanding global market, U.S. foreign tax rules must be simpli-
fied and made job- and business-friendly.

The U.S. Chamber has been actively fighting legislative attacks
on U.S. multinational corporations that “‘invert’—reincorpo-
rate their foreign operations in foreign countries—in an
attempt to create a level playing field with foreign multina-
tional corporations. These attacks typically come either in the
form of tax legislation to penalize or inhibit the use of inver-
sion or as nontax legislation to exclude inverted companies or
related entities from being able to enter into or participate in
federal contracts. The Chamber instead advocates a long-
overdue legislative overhaul of the U.S. tax code’s antiquated

USCC 55759
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INTERNATIONAL TAX LAW SIMPLIFICATION

and Byzantine foreign tax provisions that prevent U.S. corpora-
tions from competing fairly with their foreign counterparts.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
MARTIN REGALIA AT MREGALIA@QUSCHAMBER.COM; OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR

PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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PROCUREMENT AND GOVERNMENT
CONTRACTING

PROCUREMENT AND GOVERNMENT
CONTRACTING

Many reform initiatives in the past few decades have affected
how the federal government contracts for goods and services
with the private sector. Through these initiatives, agencies have
moved toward eliminating government-unique specifications
to the maximum extent practicable to obtain products and
services in a more timely, efficient, and cost-effective manner.
The recent reforms have allowed the private sector to provide
commercial products and services directly to the government at
a sigmficant reduction in cost. They have also alleviated some
of the barriers to entry into the market for companies provid-
ing noncommercial products and services.

The reduction of government-unique requirements and the
minimization of other impediments to diverse private sector
mvolvement allow more companies to enter the federal market,
benefiting the agencies by enlarging the seller base and increas-
ing competition. While much progress has been made, the
acquisition process is not perfect and at times invites stories of
abuse and mismanagement. Though an aberration and not the
norm, these stories put a stain on the entire government
procurement process and many times elicit legislative actions
that are harmful to the overall acquisition process. The U.S.
Chamber will continue to work to educate staff so that legisla-
tion that harms the procurement process for companies is not
hastily enacted.

The Chamber has a long-standing policy that the government
should not produce goods and services for itself or others if
acceptable privately owned and operated services are or can be
made available for such purposes. The government saves billions
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PROCUREMENT AND GOVERNMENT
CONTRACTING
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of dollars when it partners with and invests in private sector
companies. This, in turn, helps sustain our nation’s competitive
edge in industries such as defense, information technology, and
management. Despite these benefits, the government continues
to perform countless commercial services, even though busi-
ness has repeatedly proved that it can provide these services at a
lower price, with higher quality, and with a faster delivery
schedule.

Government must continue to streamline the acquisition
process, ensure a fair and open procurement system, and rely
more on the private sector for the goods and services it needs.
Federal procurement requirements often create regulatory
inflexibility and impose costly administrative burdens on
industry with the effect of increased costs to the taxpayers. The
federal government must undertake more reforms that reduce
government restrictions, eliminate government monopolies,
and promote a level playing field for all interested companies.

The Chamber continues to work to increase business opportu-
nities and profitability for the private sector in the federal
market by advocating a fair and efficient contracting process
and limits on unfair government competition through compre-
hensive reform of Federal Prison Industries, enhancing the
competitive sourcing process, and other areas of unfair compe-
tition to the private sector. The Chamber will continue to
work with Congress and the executive branch to improve the
acquisition process and monitor the implementation of the
many changes made in the last few years.

CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
CHRIS BRADDOCK AT CBRADDOCK@USCHAMBER.COM.

USCC 55762
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REPEAL OF THE 3% WITHHOLDING
REQUIREMENT

Section 511 of the Tax Reconciliation Act of 2005 (Public Law
109-222) that passed in May 2006 mandated that federal, state,
and local governments withhold 3% from payments for goods
and services. This unprecedented withholding mandate will
affect all government contracts as well as other payments, such
as Medicare and grants, starting in 2011. This requirement will
force some companies to alter their business models and pric-
ing schemes when dealing with the government. Doctors and
hospitals, while already under-reimbursed by Medicare, will
have their situation further exacerbated by the withholding
requirement.

This far-reaching new requirement was inserted as a last-
minute revenue raiser into the bill without a thorough vetting
of'its true ramifications. In an attempt to find tax delinquents,
honest taxpaying businesses are essentially forced to provide the
federal government with an interest-free loan. The 3% with-
holding requirement significantly affects companies’ cash flows.
Companies will lose vital funds needed to operate day-to-day
activities and will be forced to pass along the added costs to
government customers.

An estimated $6 billion of the estimated $7 billion in
“increased revenue” is due to an accounting gimmick through
the acceleration of tax receipts. The provision generates only
$215 million in new revenue in each of the following years.
The $215 million per year of increased revenue due to
increased tax compliance will likely be far less than the addi-
tional costs to administer the program and the increases in bid
rates to governments due to the passed-on costs.

USCC 55763
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The U.S. Chamber is working with Congress to repeal the
provision and is working to prevent any advancement in the
effective date or increase in the withholding percentage.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
CHRIS BRADDOCK AT CBRADDOCK@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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RESEARCH AND EXPERIMENTATION
TAX CREDIT

RESEARCH AND EXPERIMENTATION
TAX CREDIT

The Research and Experimentation (R&E) Tax Credit
encourages technology-based companies to invest additional
resources in the research, development, and experimentation of
various products and services, which promote both job creation
and economic expansion. The credit has expired and been
extended many times since its inception and was extended
retroactively to January 1, 2006, and through December 31,
2007, by the Tax Relief and Health Care Act of 2006 (Public
Law 109-432).This law also expanded and enhanced the R&E
credit, increasing the credit computed under the alternative
incremental rates and introducing a new, simplified alternative
credit.

The U.S. Chamber believes that the R&E Tax Credit should be
permanently extended and expanded. It provides an extra
mcentive for companies to invest more in research and experi-
mentation on their goods and services.

Permanently extending the R&E Tax Credit, rather than
temporarily renewing it during the political bargaining process,
would provide businesses with continuity and certainty. A
permanent credit would allow businesses to make long-range
planning decisions, a key in many fields where years of research
are necessary before products can be brought to market.

The Chamber will continue to support efforts to make the
enhanced R&E Tax Credit a permanent part of the tax law.

CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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REVENUE OFFSETS

In recent years, Congress has increasingly attempted to offset
the cost of tax-reform initiatives with provisions that raise
money. These provisions are referred to as revenue offsets, also
commonly known as “revenue raisers” or “pay-fors.’ Revenue
offsets, however, often represent tax increases on the business
community, dampening the salutary effects of reform
provisions.

Within the anticipated constraints of working with the 110th
Congress, it is expected that the U.S. Chamber will be spend-
ing much time attempting to prevent back-door taxes on
businesses through imposition of revenue offsets made more
likely by expected re-imposition of PAYGO (Pay As You Go)
rules. Anticipated issues for revenue offsets include but are not
limited to: codification of the economic substance doctrine;
restriction on or repeal of the LIFO (Last-In, First-Out) inven-
tory method; imposition of a windfall-profits tax on oil;
ncrease in top marginal income tax rates; and inclusion of
entire S corporation net earnings in shareholders’ self-employ-
ment tax bases.

The Chamber expects that the 110th Congress will increas-
ingly insert these measures in its bills. The Chamber will con-
tinue to oppose ill-conceived, harmful provisions and remain
ever-vigilant in discovering their presence in legislation and
working to remove or defeat them. The Chamber will work to
block enactment of revenue-raising provisions that impose new
or increased taxes on businesses and to alleviate or repeal such

USCC 55766
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REVENUE OFFSETS

provisions through legislative or administrative means if
enacted.

CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
: PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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REVENUE SCORING OF TAX PROPOSALS

When the government considers raising or cutting taxes, it
produces official “scores” that estimate the resulting changes to
federal revenues and the distribution of the tax burden. Those
estimates are very important in evaluating the desirability of
proposed tax changes. Therefore, it is vital that policymakers be
provided with the most accurate and complete assessment of
the likely effects of tax proposals.

Unfortunately, under the current scoring system, policymakers
are not provided with the best information. Estimated revenue
effects of proposed tax changes do not take into account most
of their economic effects. In addition, the tax-policy process,
which is facilitated by the analyses conducted by the Joint
Committee on Taxation (JCT) and the U.S. Treasury’s Office of
Tax Analysis (OTA), has been slow to change and closed to
public scrutiny and peer review.

The U.S. Chamber supports reforms to increase the accuracy of
tax revenue and distribution estimates, the transparency of the
process, and the restructuring of federal tax-policy organiza-
tions to increase accountability. As part of this improvement,
the Chamber suggests that the production of “dynamic” rev-
enue estimates by the JCT and OTA would be useful in that
they would incorporate the “real-world” economic effects of
suggested tax changes. Furthermore, the Chamber maintains
that “distributional” analyses, showing the effects of tax changes
by income groups, should be improved by incorporating longer
horizons and presenting results by both consumption and
income levels.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
MARTIN REGALIA AT MREGALIA@USCHAMBER.COM: OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM.
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S CORPORATION RULES REFORM

S corporations operate in every business sector in every state.
More than 55% of all corporations file as S corporations, and
the vast majority of them are small businesses responsible for
most new jobs created each year.

B Despite the various S corporation tax-relief provisions enacted
in 1996 and in previous years, other reforms are still needed.

The tax laws that currently govern these entities remain too
restrictive, complex, and burdensome. The current rules—
adopted in 1958 when S corporations were created, and subse-
quently amended—are out of sync with modern economic

realities and continue to impede the growth of small businesse:
and burden them with unnecessary administrative complexity.

The U.S. Chamber successfully fought for enactment of severa
S corporation reform and simplification provisions in the
American Jobs Creation Act of 2004 (Public Law 108-357).
The Chamber will continue to support efforts to further
improve and simplify S corporation tax rules.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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SMALL BUSINESS EQUIPMENT EXPENSING

For 2002, businesses could expense up to $24,000 of equip-
ment purchases. Through the efforts of the U.S. Chamber, this
allowance was increased to $100,000 for tax years 2003 to 2005
by the Jobs and Growth Tax Relief Reconciliation Act of 2003
(Public Law 108-27), and was later extended through 2007 by
the American Jobs Creation Act of 2004 (Public Law 108-357)
and, again, through 2009 by the Tax Increase Prevention and
Reconciliation Act of 2006 (Public Law 109-222). Businesses
investing more than the annual expensing allowance must
recover the cost of their expenditures over several years through
the depreciation system. Inflation, however, erodes the present
value of future depreciation deductions.

The Chamber supports the full expensing of business equip-
ment, or, at the very least, a permanent increase in the section
179 equipment expensing allowance. Such measures would
spur additional investment in business assets and lead to
increased productivity and more jobs.

While the Chamber supports initiatives to make permanent the
increased amount eligible for immediate Section 179 expens-
ing, it will continue to strongly support efforts to provide full
expensing of business equipment.

CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR GIOVANNI
CORATOLO AT GCORATOLO@USCHAMBER.COM; OR

PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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SMALL BUSINESS PROGRAMS AND
ACCESS TO CAPITAL
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SMALL BUSINESS PROGRAMS AND
ACCESS TO CAPITAL

Small business makes a distinctive and creative contribution to
the American economy. For most Americans seeking economic
independence, small business ownership offers the greatest
opportunity for financial empowerment. Small businesses
produce a major share of business innovation. Their numbers
make them the largest source of private employment and the
most tangible local representation of the private-enterprise
system in America today. One barrier to the entry, sustainability,
and growth of small-business ownership is access to capital,
especially long-term debt financing. The U.S. Chamber recog-
nizes that ensuring the availability of financing to foster the
growth and expansion of small businesses is in the best interest
of the American economy.

Additionally, effective government programs that encourage
and promote small-business innovation, international trade,
business startup and growth, and provide assistance with regula-
tory compliance leverage government resources to provide an
infrastructure for entrepreneurs to take advantage of the free-
market environment in America. When small-business owners
are able to better navigate through the maze of government
regulations, overcome the obstacles of international trade, and
have access to counseling that will provide them with best
practices in running a business, then jobs will be created. As a
result, the American economy will benefit.

The U.S. Chamber will work with lawmakers to assure that the
creation, funding, and reauthorization of government small-

UscC 55771




SMALL BUSINESS PROGRAMS AND |}
ACCESS TO CAPITAL iz

business assistance and access to capital programs are effective,
widely available and uninterrupted.

CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
GIOVANNT CORATOLO AT GCORATOLO@USCHAMBER.COM.
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SOCIAL SECURITY SOLVENCY

SOCIAL SECURITY SOLVENCY

The Social Security system is under considerable strain

from shifting demographic patterns in the United States.
Intermediate estimates of the trustees of the Social Security
Trust Fund predict that Social Security payroll-tax revenues
will fall below outlays sometime around 2017, and the trust
funds, which are generating a surplus now, will be exhausted by
2040. At that point, there will be a huge gap between outlays
and revenues because of a booming retirement population and
an employee base that is growing much more slowly. To con-
tend with these demographics, either benefit levels must be cut,
payroll taxes raised, or additional funds transferred from the
general Treasury receipts. To avoid these draconian stopgap
measures, the system should be substantially revamped. The
carlier these challenges are faced, the less drastic and divisive the
solutions will be.

The U.S. Chamber is commiitted to making sure that Congress
and the administration take the necessary steps to avert this
fiscal crisis and to maintain the viability of our Social Security
system. The Chamber believes that Social Security reform
should avoid unnecessary tax increases or benefit cuts and
should include a private savings account option that can use
individual, private market investments.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR

MARTIN REGALIA AT MREGALIA@USCHAMBER.COM; OR
PHILIP BERAM AT PBERAM@USCHAMBER.COM.
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THE TAX GAP

The “tax gap” is the difference between what taxpayers owe
the federal government and what they actually pay. The U.S.
Chamber firmly believes that all taxpayers should pay their tax
liabilities on a timely basis. When taxpayers do not pay their
fair share of taxes to the federal government, compliant business
taxpayers are put at a competitive disadvantage and all taxpayers
must make up the difference by an increased tax burden or by
increasing the national debt.

Notwithstanding this long-held principle, efforts to collect
from noncompliant taxpayers should take place with minimal
cost and burden to those who are compliant. Thus, care must
be taken to craft solutions that are feasible, targeted, and nonin-
trusive—especially to small businesses.

For this reason, the Chamber was a founding member of the
Coalition for Fairness in Tax Compliance (CFTC), formed in
response to efforts by lawmakers to address the tax gap.

SEATTED Y

It is the mission of the CFTC to fight for the rights of tax
compliant small-business owners by doing the following:

SOENAETTE

RN

* Supporting the accurate use and collection of informa-
tion on the source, size, and scope of the problem of tax
noncompliance that forms the foundation for policy
decisions.

R anthb

TATIRAE TRV T L ey e

* Supporting targeted, sensible regulatory and legislative
measures that will reduce tax noncompliance without
generating undue burdens on the general small-business
community.

- USCC 55774
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‘ « Supporting efforts to encourage tax compliance by
simplifying sections of the tax code that are confusing
and complicated.

« Opposing regulatory and legislative strategies proposed
P by lawmakers who, in an attempt to increase tax compli-
| ance, would impose excessive and obtrusive burdens on

honest small-business owners.

ii} CHAMBER CONTACT: ECONOMIC POLICY AT 202-463-5620 OR
GIOVANNI CORATOLO AT GCORATOLO@USCHAMBER COM.
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WORKER CLASSIFICATION RULES

The reclassification by the Internal Revenue Service (IRS) of
workers from independent contractors to employees can be
devastating to small-business owners. Such reclassification often
subjects a business to back federal and state taxes, penalties, and
interest, as well as administrative penalties. To satisfy their
assessments, business owners must dip into their cash reserves,
lay oft workers, sell assets, or, in the worst-case scenario, liqui-
date or declare bankruptcy. Businesses that choose to dispute
IRS reclassification may have to deplete their resources to
defend their positions.

Existing worker classification rules are too complicated, confus-
ing, and subjective. Clearer classification guidelines—either
statutory or regulatory—should be carefully written and
include improved resolution of classification disputes and better
training for IRS examiners. In recent Congresses, objective
criteria were developed to determine who is not an employee.
These criteria are significantly clearer and easier to apply than

the existing subjective twenty-factor test and section 530 safe-
harbor rules.

While supporting the promulgation of clear and simple classifi-
cation criteria, the U.S. Chamber will continue to oppose any
pootly conceived efforts that may harm the thousands of
businesses and workers around the country that have relied on
the current law for more than two decades.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR
PHILIP BERAM AT PBERAM@USCHAMBER COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER.COM.
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WORK OPPORTUNITY AND
WELFARE-TO-WORK TAX CREDITS

WORK OPPORTUNITY AND
WELFARE-TO-WORK TAX CREDITS

The Working Families Tax Relief Act of 2004 (Public Law
108-311) extended the Work Opportunity Tax Credit and the
Welfare-to-Work Tax Credit through December 31, 2005.The
Tax Relief and Health Care Act of 2006 (Public Law 109-432)
extended these credits without modification through 2006 and,
for 2007, expanded eligibility requirements for the Work
Opportunity Tax Credit and combined it with the Welfare-to-
Work Tax Credit. These tax credits encourage employers to
hire individuals from several targeted groups. Eligible workers
under the Work Opportunity Tax Credit include economically
disadvantaged youths,Vietnam veterans, and welfare recipients.
Eligible workers under the Welfare-to-Work Tax Credit
include long-term recipients of family assistance. Without these
tax credits, employers might have less incentive to hire indi-
viduals from the targeted groups.

While the U.S. Chamber believes that extension of the credits
is a step in the right direction, the Chamber also believes that
both credits should be extended permanently. They provide
employers with an added incentive to hire disadvantaged
individuals, in turn benefiting the local and national economies
Permanent extensions would provide continuity and certainty
to the income-tax system and maximize the beneficial aspects
of the credit. The Chamber will continue to support eftorts to
permanently extend both the combined Work Opportunity
Tax Credit and Welfare-to-Work Tax Credit.

CHAMBER CONTACTS: ECONOMIC POLICY AT 202-463-5620 OR

PHILIP BERAM AT PBERAM@USCHAMBER.COM; OR
PHILLIPS HINCH AT PHINCH@USCHAMBER COM.
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STAFF LISTING

U.S. CHAMBER POLICY OFFICES

GOVERNMENT AFFAIRS

R.BRUCE JOSTEN, Executive Vice President
(202) 463-5310

HOMELAND SECURITY AFFAIRS
ANDREW HOWELL
(202) 463-3100
Fax: (202) 463-3177
ahowell@uschamber.com

LABOR, IMMIGRATION, AND
EMPLOYEE BENEFITS
RANDY JOHNSON
(202) 463-5448
Fax: (202) 463-3194
rjohnson@uschamber.com

ENVIRONMENT, TECHNOLOGY, AND
REGULATORY AFFAIRS
BILL KOVACS
(202) 463-5533
Fax: (202) 887-3445
bkovacs@uschamber.com

ECONOMIC POLICY

MARTY REGALIA
(202) 463-5620

Fax: (202) 463-3174
mregalia@uschamber.com

INTERNATIONAL POLICY
DANIEL CHRISTMAN
(202) 463-5460
Fax: (202) 463-3173 uUscc 55779

dchristman@uschamber.com




STAFF LISTING

U.S. CHAMBER AFFILIATED ORGANIZATIONS

INSTITUTE FOR A COMPETITIVE WORKFORCE
KAREN ELZEY
(202) 463-5525
Fax: (202) 463-5308
kelzey@uschamber.com

INSTITUTE FOR LEGAL REFORM
LISA RICKARD
(202) 463-5724
Fax: (202) 463-5302
Irickard@uschamber.com

NATIONAL CHAMBER LITIGATION CENTER
STEVE BOKAT
(202) 463-5337
Fax: (202) 463-5346
sbokat@uschamber.com

NATIONAL CHAMBER FOUNDATION
DAVID HIRSCHMANN
(202) 463-5500
Fax: (202) 463-3129
dhirschm@uschamber.com

uscc 55780
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STAFF LISTING

DC STAFF LISTING

SENIORVICE PRESIDENT
ROLFTH. LUNDBERG, JR.
(202) 463-5304
rlundberg@uschamber.com

V.P. & NATIONAL POLITICAL DIRECTOR
BILL MILLER
(202) 463-5638
bmiller@uschamber.com

EXECUTIVE DIRECTOR
RON EIDSHAUG
(202) 463-5982
reidshau@uschamber.com

LOBBYISTS
JACK CLARK
(202) 463-5818
jclark@uschamber.com

JANET KAVINOKY
(202) 463-5871
Jkavinoky@uschamber.com

PETE LAWSON
(202) 463-5761
plawson@uschamber.com

MICHELLE LOPEZ
(202) 463-5846
mlopez@uschamber.com




STAFF LISTING

TIM MANEY
(202) 463-5610
tmaney(@uschamber.com

LISA MARK
(202) 463-5990
Imark@uschamber.com

CHRIS MERIDA
(202) 463.5495
cmerida@uschamber.com

ASHLEY MILLER
(202) 463-5834
amiller@uschamber.com

KATIE STRONG
(202) 463-5520
kstrong@uschamber.com

NICOLEVENABLE
(202) 463-5867
nvenable@uschamber.com

OFFICE OF GRASSROOTS AND
ADVOCACY PROGRAMS
Department Line:
(202) 463-5604
Fax: (202) 463-3190

EXECUTIVE DIRECTOR
CHAD MITCHELL
(202) 463-5965
cmitchell@uschamber.com

Uscc 55782

197 | epuady ssauisng jeuojey 800Z-2002

oy s

e el e
AR

haasr

AL S i S S

B




148 | 2007-2008 National Business Agenda

STAFF LISTING

MANAGERS
CHRISTIAN BROPHY

(202) 463-5685
cbrophy@uschamber.com

LAUREN KURITZ
(202) 463-5667
Ikuritz@uschamber.com

ASSOCIATE MANAGER
BO CHOI
(202) 463-5532
bchoi@uschamber.com



STAFF LISTING

REGIONAL STAFF LISTING

MIDWEST REGIONAL OFFICE
DOUG LOON,Vice President
STEVE JEPSEN, Program Coordinator
11095 Viking Drive, Suite 160
Minneapolis, MN 55344
Bus: (952) 832-9151
Fax: (952) 832-9454
Iowa, Minnesota, Nebraska, North Dakota, South Dakota,
Wisconsin

GREAT LAKES REGIONAL OFFICE
MELANIE BASSETT, Executive Director
MATT DAVIS, Manager
311 South Wacker, Suite 1500
Chicago, IL 60606
Bus: (312) 983-7120 (Melanie)
Fax: (312) 983-7125
Hlinois, Indiana, Kentucky, Michigan, Ohio, Pennsylvania

EASTERN REGIONAL OFFICE
GEOFFREY O’HARA, Executive Director
MEGAN TUCKER, Manager
One Davol Square, Suite 310
Providence, RI 02903
Bus: (401) 831-8885
Fax: (401) 831-1711
Connecticut, Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, Rhode Island, Vermont,
West Virginia

USCC 55784
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! STAFF LISTING

; SOUTHEASTERN REGIONAL OFFICE
i MOORE HALLMARK, Executive Director
DEBBIE DeLONG, Manager
CAROLYN GATHERCOLE, Staff Assistant
501 Village Trace, NE
Building 9A - Suite 201
Marietta, GA 30067
Bus: (770) 951-8864 or (770) 951-9866
Lo Fax: (770) 956-1216
Alabama, Florida, Georgia, North Carolina, South Carolina,
Tennessee, Virginia, Mississippi

SOUTHWEST & SOUTH CENTRAL
REGIONAL OFFICE
PETE HAVEL, Executive Director
JOHN GONZALES, Manager
222'W Las Colinas Blvd.
Suite 1560
[rving, TX 75039
Bus: (972) 387-1099 ex 4282 (Pete)
Fax: (972) 404-9130
Arkansas, Colorado, Kansas, Louisiana, Missouri, New Mexico,
Oklahoma, Texas

WESTERN REGIONAL OFFICE
DICK CASTNER, Executive Director
MATT KLEMIN, Manager
21243 Ventura Blvd. Suite 135
Woodland Hills, CA 91364
Bus: (818) 884-0702
Fax: (818) 884-2511
Arizona, California, Hawaii, Nevada, Utah
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NORTHWEST REGIONAL OFFICE

RENEE RADCLIFF SINCLAIR, Executive Director

3400 188th Street SW, Suite 403
Lynnwood, WA 98037

Bus: (425) 774-8094

Fax: (425) 778-8341

Alaska, Idaho, Montana, Oregon, Washington, Wyoming

WASHINGTON, D.C. OFFICE
BILL ARMSTRONG, Programs
1615 H Street NW
Washington, D.C. 20062
Bus: (202) 463-5862
Fax: (202) 463-5901

Director

USCC 55786
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U.S. Chamber of Commerce ‘

1615 H Street, NW
Washington D.C. 20062-2000
(202) 659-6000
www.uschamber.com
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AUDITING: A PROFESSION

U.S. Chamber of Commerce

January 2006

PECK EXHIBIT 20
Offered by Opposer, The Chamber of
Commerce of the Uniled States of America

‘The Chamber of Commerce of the United
States of America v, United States Hispanic
Chamber of Commerce Foundation
Opposition Number 91/156,321
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AUDITING: A PROFESSION
AT RISK

U.S. Chamber of Commerce

January 2006
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AUDITING: A PROFESSION
AT RISK

Auditing plays a unique role in our
economy. By law, all companies whose
securities are available to the general public
through U.S. exchanges are required to
have their financial statements audited

by an independent registered public
accounting firm. The goal has historically
been to provide confidence to investors
and bring standardization and discipline to
corporate accounting, thereby increasing
the liquidity and economic potential of
U.S. capital markets.

While there are legitimate debates about
the meaning of financial statement audits,
there are certain facts about the auditing
profession that are hard to deny:

* Not only is auditing required by law,
but recent regulations and legislation
(most notably the Sarbanes-Oxley
Act of 2002) greatly increased its role
in public companies. The political
determination has been made that
auditing is central to public confidence
in our capital markets.

* 'The pressure for auditors to “do more”
when conducting audits means that the
auditor-client relationship is becoming
more involved and continuous, with
much more frequent interactions,
rather than simply holding periodic

USCC 55280 3
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Auditing: A Profession at Risk

discussions geared around financial
statement reporting cycles.

* The auditing profession faces a number
of significant legal challenges. It is
subject to new regulation under the
auspices of the Public Company

Accounting Oversight Board (PCAOB).

More important, the profession

finds itself the target of a difficult
litigation and regulatory enforcement
environment, where business losses
by a client can result in lawsuits, and
a single indictment — even without
a conviction — can result in the
destruction of thousands of jobs.

* Because of the Sarbanes-Oxley Act and
other requirements, auditing expenses
have increased tremendously. At the
same time, many clients believe that
they are receiving less overall advice
and support from their auditors. Audit
firms feel that they are caught in a
no-win situation between the demands
of regulators, law enforcement, the

- plaintiffs’ bar, and their clients.

* The process of developing accounting
principles remains in flux, even
as business transactions become
ever more complex. In addition to
the respective roles of FASB, the
PCAOB, and the SEC, there are many
emerging issues related to international
harmonization and the IASB.

USCC 55281

Auditing: A Profession at Risk

* There remain significant misunder-
standings about the meaning and
nature of accrual accounting systems
and the level of precision inherent in
such systems. Changes of 1 or 2 cents
per share in a company’s earnings can
have a great market impact — and
create significant litigation risk — even
if such changes indicate nothing about
the health of a company’s underlying
business.

The profession — through voluntary
mergers as well as through the
elimination of Andersen — is severely
contracted, with only four major firms
serving a large majority of the lisced
and actively traded public companies
in the United States. While four
appears to be a sustainable number,
any further contraction in this industry
would present a major challenge to

the viability of the profession, with
potential for a negative effect on public
confidence in our markets. William
McDonough, former chair of the
PCAOQOB, said, “None of us [regulators]
has a clue what to do if one of the Big
Four failed.” He also said that if one of
the Big Four were to collapse, the best
accountants could choose to quit the

fession!.
PIOXSION Uscc 55282

There continue to be debates about the
role that the auditing profession itself has
played in bringing about some of these

! Financial Times, September 28, 2005, p. 26. 5
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* Auditing: A Profession at Risk

circumstances, and what it can do on its
own to address the current challenges.
Nevertheless, the simple facts are that
(i) confidence and stability are critical to
the success of capital markets, and (ii)
auditing helps bring these attributes to our
markets. Instead of risking a crisis, it is
important to act now to try to bring some
stability back to the auditing profession.
At the same time, action must be taken
to ensure that the needs of companies
are met and that they have access to
high-quality, reasonably priced auditing

_ services.

ACTION PLAN

The U.S. Chamber of Commerce is
committed to supporting policies that
enhance the value of audits and ensure
the long-term viability of the auditing
profession. In that regard, we propose the
following three-part action plan:

* Help the profession become insurable
* Clarify PCAOB standards

* Support expansion of and competition
among the Big Four firms

This plan will require a broad-based effort,
involving coordinated support among
policymakers, Wall Street, the auditing
profession, and the broader business
community. The U.S. Chamber stands

Uscc 55283 —
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ready and willing to be at the center of
these efforts.

HELP THE PROFESSION
BECOME INSURABLE

Auditing firms are required by state
professional licensing laws and ethical

rules to operate as partnerships that do not
seek outside equity capital. As voluntary
organizations funded by individual partners,
auditing firms cannot be successful if

there are concerns about their stability and
survival. Clients and valuable partners can
— and will — leave if these concerns arise.
This is even more true at the international
level, where local affiliates can move whole
national practices at the first sign of trouble.
Andersen is a perfect example of the damage
that can be done to a large, international
confederation of partnerships as a result of
the actions of a few bad employees and one
ill-considered indictment.

While it would be neither possible nor
desirable to limit all risks to the stability
of auditing firms, there are particular
concerns about growing legal threats.
Overlitigation and unfair enforcement
threaten many parts of our economy

— and the Chamber has been at the
forefront of efforts to bring rationality
back to our legal system. But professional
partnerships that can dissipate overnight
are particularly vulnerable. One
indictment or excessive judgment that

USCC 55284 7
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jolts the confidence of clients or partners
has the potential to immediately destroy
an audit firm, even if that indictment or
judgment is later overturned or reduced

on appeal.

Furthermore, these legal risks are so
uncertain — and their implications are so
dire — that the profession is effectively
uninsurable. Without this standard tool
for business planning and protection, the
profession sits on a knife’s edge.

This is not only bad for firms and their
clients, but it also makes the auditing
profession increasingly unattracrive to
high-quality personnel. Qualified auditors
face ever-growing incentives to exercise
their professional options and may opt to
leave the profession altogether.

It is vital that we better define the
responsibilities and appropriate potential
legal risks of the profession and establish
the conditions that would allow for
commercial insurability and, therefore,
stability. Part of the answer may involve
tort reform. The U.S. Chamber Institute
for Legal Reform is the nation’s premier
advocate for bringing rationality back to
our legal system, and we stand ready to
support responsible options for bringing
tort relief to the auditing profession.
However, even short of comprehensive
tort reform, we believe that the following
four initiatives could have a substantially

5 USCC 55285
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positive effect on the environment
surrounding auditing:

(i) Better define an auditor’s procedures
for fraud detection and the limits of
an auditor’s responsibility
Auditors are neither detectives nor
arms of law enforcement. They do
not and should not have the ability
to issue subpoenas, establish wiretaps,
or conduct lie detector tests. They
are not trained in criminal law and
cannot reasonably monitor the
personal behavior of executives.
Nonetheless, while auditors cannot
eliminate the risk of fraud, they are
inevitably blamed when it occurs
— even when it is the auditor who
ultimately uncovers the fraud. This is
a standard that no law enforcement
agency could meet. The increasing
burdens on auditors for fraud
detection result in increasing audit
cost burdens on all clients.

Auditors should neither be expected
to detect or prevent all cleverly
designed collusive frauds, nor should
they necessarily be liable when such
frauds occur. The auditing profession
accepts and should continue to
accept some responsibility for
detecting fraud, but the limitations
on this responsibility should be
clearly defined. A clean audit opinion
is not a guarantee that no fraud

T USCC 55286
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has occurred — only evidence that (ii) Create an ADR System for Disputes

reasonable and thorough efforts have
been made to detect fraud. In that
respect, we recommend that the
PCAOB promulgate a safe harbor
standard for fraud detection, which
clearly defines the nature and extent
of procedures that an auditing firm
must employ to detect fraud.

A safe harbor would provide clarity
to the investing public about the
meaning of an audit opinion, and

it would allow firms to determine
when they have satisfied their
responsibilities. Such a standard
would also protect auditing firms
from legal liability when the
PCAOB-prescribed procedures have
been reasonably performed.

Without such a standard, auditing
firms are effectively asked to be
criminal investigators and insurers of
the character of corporate managers.
This is not only unfair; it is also

a strong disincentive for firms to
accept new and entrepreneurial
clients with unproven management.
The reluctance to accept such

clients places a significant burden

on the many innovative small
companies that are led by good, but
unknown, managers. This ultimately
undermines the future growth and
development of the U.S. economy.

10

- USCC 55287

About Audits

The U.S. Chamber supports alternative
dispute resolution (ADR), particularly
for industries where ADR would
clearly be more efficient and fairer than
normal litigation procedures.

Auditing is an example of a highly
technical profession where the
standards require the application of
significant professional judgment.
It is simply not reasonable to
expect juries and nonexpert

judges to properly evaluate arcane
accounting judgments and auditing
methodologies.

There have been proposals for
specialized “accounting courts” for
almost 50 years. Whether through
this or another proven ADR
mechanism (such as mandatory
expert arbitration), the Chamber calls
upon the auditing profession, the
PCAOB, and Congress to establish a
civil structure where disputes about
accounting issues are considered

and decided by experts with a deep
understanding of the issues. There
are areas where ADR may not make
proceedings more efficient or fairer
— large and complex class action
suits, for example — but certainly
not all audit disputes should end up
in the courts.
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(iii) Permit Parties to Agree to ADR and

to Reasonable Limits on Litigation
There have been calls for the SEC
and banking regulators to limit the
ability of auditing firms and their ‘
clients to agree to ADR and to v
limitations on punitive damages,

among other things, as part of their
engagement negotiations. This is an

attempt to deprive private parties of

standard tools that are used in other
industries to manage litigation risk

and is clearly misplaced regulatory

overreach. More litigation risk won’t

make for better audits; it will simply

make for more defensive audits.

(iv) Regulate Threats of Indictment

12

Against Firms

An auditing firm lives or dies by its
reputation, and a criminal indicrment
can immediately destroy a reputation,
without regard to ultimate criminal
culpability. The inappropriate
indictment of Andersen led directly to
severe job dislocations for 28,000 people
in the United States — and many tens
of thousands overseas. This was wrong,
unfair, and bad for our economy.

If crimes are committed, enforcement
authorities should indict and prosecute '
individuals involved in those crimes.

This would include managers with

knowledge of the criminal activity or

with responsibility for the operations

USCC 55289
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in which the activity took place. Other
individuals with an interest in the

firm — who had no knowledge of

the activity or any ability to affect it
— should simply not be punished.

Unfortunately, enforcement
authorities realize that indicting and
prosecuting individuals is hard, while
threatening to slap an indictment

on a professional partnership is very
easy. Audit firms cannot afford to be
indicted, and they have very limited
means to defend themselves if accused
of a crime. The mere threat of an
indictment is a prosecutorial club
that can produce guilty pleas and
monetary settlements — without the
need to prove any facts in a court of
law. (This is not only a problem for
auditing firms but for a wide range of
enterprises in financial services and
other industries.)

We call upon Congress to rein in this
misused weapon of the Department
of Justice and other regulatory
authorities and to establish clear
rules under which enterprises may
be criminally indicted, according

to clear processes for having such
indictments carefully evaluated. The
goal should be to acknowledge the
disparate impact indictments can have
on enterprises and the corresponding
unchecked prosecutorial power.
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Enterprises need a chance to be
heard before indictments are handed
down — including an opportunity
to object to the appropriateness of a
threatened indictment in light of the
respective roles of individuals versus
the institution.

CLARIFY PCAOB STANDARDS

Auditing Standard #2, the primary
implementing standard for Section 404
of Sarbanes-Oxley, is a large, expansive,
principles-based document. While it
provides a great deal of room for auditors
to exercise judgment and to determine
the meaning of words like “significant”
and “relevant,” it doesn’t provide much
guidance as to when “enough is enough”
with respect to the auditing of internal
controls. Auditors must be allowed to
exercise professional judgment, but the
lack of specific guidance subjects them
to substantial second guessing — by the
plaintiffs’ bar, the inspection staff of the
PCAOB, and others — that their audits
did not go far enough.

Senior PCAOB ofhicials have stated that
they can’t identify overauditing. If the
primary regulator doesn’t know the outer
limics of the standards, then how can
audit firms or their clients be expected
to? The PCAOB’s own inspection process
— without a standard for determining
excessive auditing — encourages auditors,

z  USCC 55291 —

Auditing: A Profession at Risk

given their structure and liability risks, to
continually exceed whatever anyone may
think is the standard for control testing
and review.

It is incumbent upon the PCAOB to step

in and define “enough,” at least in certain
key areas (such as IT systems), and let
everyone know the outer boundaries of what
is expected under Section 404. Further,

even where “enough” cannot be reasonably
defined, the inspection process should

be used as a means to educate and reveal
reasonable limits, rather than to second guess
professional judgments.

Overauditing, much like liability-inspired
“defensive medicine,” exists and has been
the cause of serious deterioration in many
auditor-client relationships. The PCAOB
has played a large role in creating the
circumstances for overauditing. It has the
responsibility to clarify Auditing Standard #2,
provide reliable safe harbors, and bring the
Section 404 cost-benefit equation back
into balance by allowing auditors and their
clients some measure of predictability and
freedom from second guessing.

'The business community is primarily
interested in knowing that someone is
ultimately responsible for ensuring that

the auditor-client relationship is healthy

and productive. As the regulator for this
profession, it is incumbent upon the PCAOB
to step up and accept this responsibility.
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SUPPORT EXPANSION AND
COMPETITION AMONG
TOP-TIER FIRMS :

In the end, competition is the best way
to ensure good customer service. Given
the small number of top-tier firms, many
public companies feel that they have a
limited ability to negotiate with auditors
about fees or terms of service. In fact, a
common concern among smaller public
companies is being dropped by their long-
standing auditing firms. These companies
believe that they have practically no
negotiating power.

Many companies also hire other members
of the Big Four for advisory and other
nonaudit services that preclude these
firms from bidding on audit work. Some
large companies even have ongoing

relationships with all the Big Four.

In order to offer companies more choice
in choosing an auditor and to increase
competition among the Big Four,

we call upon the SEC to reexamine

the regulations that prohibit the Big
Four firms from competing for audit
assignments when they have performed
disqualifying services in prior years. A
modification in this policy that allows for e
greater flexibility and greater competition

among the Big Four would enhance market

forces in the profession and ultimately

benefit our capital markets.
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In addition to fostering greater
competition among the top-tier firms,

we need to remove nonmarket barriers
impeding competition with the Big Four.
Unfortunately, there are no easy means

to that end, as there are tremendously
high barriers for entry into this group. It
would be unreasonable to try to expand
the group by unwinding previous mergers
— no matter how those mergers may
appear in retrospect. In that same vein,

a number of responsible commentators
have said that mergers among second-tier
firms would be unlikely to create a truly
competitive alternative to the Big Four.
These and other methods could create
more weak firms, when what is needed are
more strong ones.

Although the task of expanding the Big
Four is difficult, it does not mean thar it is
impossible or unimportant. We call upon
the SEC and the PCAOB, as well as the
New York Stock Exchange, NASDAQ,
and FASB, to make long-term expansion
of the Big Four a high policy prioriry.

We recommend, in particular, that these
entities do the following:

* Support policies that help the
entire profession become insurable
(as described previously). Risk
management is a huge barrier to
growth for any firm seeking to audit
public company clients.

— _USCC 55294
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* Clarify and streamline the accounting
standards process to make it less
expensive for firms to stay current
of the latest pronouncements. FASB
must address the problem of “infinite
complication” in accounting rules,
which makes it almost impossible for
even the most knowledgeable and well-
intentioned accountants to keep up.
Further, the SEC should immediately
end the process of “Speech GAAD”
whereby accounting policy changes
are simply announced by staff without
prior public examination or discussion.
More generally, the SEC must move
away from the expectation that its
policies are only of interest to a small
cadre of Big Four accountants and
affirmatively reach out to meet the
needs of smaller firms — and include
them in all debates about new rules
and interpretations.

* All parties should actively encourage
public companies to consider high-
quality firms outside the Big Four
— particularly by encouraging Wall
Street underwriters and the investing
public to accept other choices. This
would include encouraging companies
to use high-quality second-tier firms
for (i) outsourced internal audit
tunctions, (ii) the provision of tax and
other accounting advice, (iii) separate
authentication of control systems, and
(iv) other nonaudit work.

18 USCC 55296
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At the end of the day, the engagement of
an auditor is a private commercial matter,
and reforms that increase the overall
competitiveness of the profession may, in
some instances, also help members of the
Big Four become even more competitive.
However, there should be some general
acceptance of the view that intense
consolidation has left many clients unhappy
and our capital markets vulnerable to the
shock of even further consolidation. It is
important for all the players in the system
to reconsider their roles in the current
competitive situation and work to redress
the risks inherent in it.

CONCLUSION

The action plan described in this paper
offers no guarantees about the continued
health of the auditing profession. Nothing
is offered, for example, to resolve the
considerable litigation that is already
outstanding or to immediately address
current staffing challenges. Nonetheless,
we believe that it is significant to highlight
some of the critical issues and offer a
positive plan to address them.

Losing another auditing firm — or
making auditing so unattractive that
firms or their partners no longer want

to provide the service — would have
very negative consequences for the U.S.
capital markets and the U.S. economy as
a whole. The Chamber is committed to
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preventing that development, and we hope
that policymakers in Washington and on
Wall Street are or will become similarly
committed.

January 2006
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Auditing plays a unique role in our economy. By law, all companies whose
securities are available to the general public through U.S. exchanges are BUBITNE. A PRO:
required to have their financial statements audited by an independent registered AT
public accounting firm. The goal has historically been to provide confidence to
investors and bring standardization and discipline to corporate accounting,
thereby increasing the liquidity and economic potential of U.S. capital markets.

While there are legitimate debates about the meaning of financial statement
audits, there are certain facts about the auditing profession that are hard to
deny:

Not only is auditing required by law, but recent regulations and legislation
(most notably the Sarbanes-Oxley Act of 2002) greatly increased its role in
public companies. The potitical determination has been made that auditing
is central to public confidence in our capital markets.

The pressure for auditors to “do more” when conducting audits means that
the auditor-client relationship is becoming more involved and continuous,
with much more frequent interactions, rather than simply holding periodic
discussions geared around financial statement reporting cycles.

The auditing profession faces a number of significant legal challenges. It is
subject to new regulation under the auspices of the Public Company
Accounting Oversight Board (PCAOB). More important, the profession
finds itself the target of a difficult litigation and regulatory enforcement environment, where business

losses by a client can result in lawsuits, and a single indictment — even without a conviction — can
result in the destruction of thousands of jobs.

Because of the Sarbanes-Oxley Act and other requirements, auditing expenses have increased
tremendously. At the same time, many clients believe that they are receiving less overall advice and
support from their auditors. Audit firms feel that they are caught in a no-win situation between the
demands of regulators, law enforcement, the plaintiffs’ bar, and their clients.

The process of developing accounting principles remains in flux, even as business transactions
become ever more complex. In addition to the respective roles of FASB, the PCAOB, and the SEC,
there are many emerging issues related to international harmonization and the IASB.

There remain significant misunderstandings about the meaning and nature of accrual accounting
systems and the level of precision inherent in such systems. Changes of 1 or 2 cents per share in a
company’s earnings can have a great market impact — and create significant litigation risk — even if
such changes indicate nothing about the health of a company’s underlying business.

The profession — through voluntary mergers as well as through the elimination of Andersen — is
severely contracted, with only four major firms serving a large majority of the fisted and actively traded
public companies in the United States. While four appears to be a sustainable number, any further
contraction in this industry would present a major challenge to the viability of the profession, with
potential for a negative effect on public confidence in our markets. William McDonough, former chair of
the PCAOB, said, “None of us [regulators] has a clue what to do if one of the Big Four failed.” He also

said that if one of the Big Four were to collapse, the best accountants could choose to quit the
profession(1).

There continue to be debates about the role that the auditing profession itself has played in bringing about
some of these circumstances, and what it can do on its own to address the current challenges.
Nevertheless, the simple facts are that (i) confidence and stability are critical to the success of capital
markets, and (ii) auditing helps bring these attributes to our markets. Instead of risking a crisis, it is important
to act now to try to bring some stability back to the auditing profession. At the same time, action must be

taken to ensure that the needs of companies are met and that they have access to high-quality, reasonably
priced auditing services.
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Shareholder Activism:
the Good, the Bad, and
the Ugly

This is the second in a series of major speeches
by Tom Donohue on key capital market issues.

I'm delighted to be here today at an
EQUITIES magazine conference. Editor
Robert Flaherty has been referred to as
the Mark Twain of the American capital
markets—funny, blunt about the risks

of investing in emerging companies, and
basically optimistic about the range of
possibilities offered by our entrepreneurial
country.

Today, I'm going to talk about shareholder
activism, and you might say that the
Chamber’s attitude toward the subject
would fit right in on the pages of

EQUITIES magazine. Here is why:

* We're discriminating: We know that not
all forms of shareholder activism are alike.

* We don't take things at face value: We
see some unfortunate things masquerading
as reform, and we'll talk about the dangers
of that in a minute.

* Yet we are basically Engaged,
optimisticz We think vocal investors
that engaged, vocal are good for
investors are good for American

American business. business.
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Let's start with a licle history. As we all
know, shareholder activism was given a

big push forward by the watershed event
that was Enron. But its root cause was
something that’s been brewing for at

least ewo decades:

a spectacular
broadening of the
investor class, as
more Americans
have become
investors. Today,
abouc half of all
households—>57 million in all—own stock
directly or through mutual funds. That’s
nearly double what it was just 16 years ago.

‘‘bout half of all
useholds—~
million in all—
vn stock directly

« through mutual
#ri1ds.

Increasingly, what was once a country of
wage earners is now a country of citizen
investors. Corporations are no longer
viewed merely as sources of jobs. They are
seen as sources of value.

Think of the implications. We don’t just
plan for retirement with 401(k)s and
IRAs. We plan for medical expenses

with health savings accounts and for our
children’s education with 529 college
savings plans and Coverdell accounts—all
of which can be invested in the markets.

So—to put it mildly—a lot more people are
a lot more interested in market performance
than ever before. And we've gor the Internet,
24-hour TV news, and the whole explosion
of the financial media to feed this interest.

4 USCC 55302

Shareholder Activism: the Good, the Bad, and the Ugly

At the U.S. Chamber of Commerce, we
recognize what this
revolution means.
Our role is not
just to advocate for to advocate for
business. We have to value.

advocate for value.

Our role is not just
to advocate for

business. We have

And when we see changes that businesses
need to make, we point them our. We
recognize the need for greater transparency
and smart corporate governance. We
support intelligent regulation that gives
investors confidence in the quality of
information they are given. For example,
in November, we launched a commission
on the capital markets to find ways to
update a regulatory structure that dates
from the 1930s.

Greater public involvement in markets
has put pressure—I view it as positive
pressure—on all companies to maximize
performance for their owners. And by
performance, I mean the real common
denominator—the one that unites every
single owner,
whether he or she
is the heir to a
great fortune or
the hardworking
wage earner who's
socked away a
few dollars in an
IRA: return on
investment.

— USCC 55303

In its best form,
shareholder activism
is improving
significantly the

return that all of us
receive. In its worst
form, it actually
reduces these
returns.
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In its best form, shareholder activism aims
squarely at improving returns on investment.
In its worst form, it actually reduces those
returns—but let’s start with the good.

As [ see it, shareholders are doing
businesses a big service by demanding
three types of reform.

One: Information should be made
available to all investors so that they can
make the best possible decisions. At the
Chamber, we support the goal of electronic
delivery of proxy and other investor
relations documents. We are also behind
the adoption of XBRL, which stands for
extensible business reporting language, as
an open standard for financial reporting
because it will make cross-market analysis
so much easier for investors.

Two: Managers should focus on the
long-term value

creation that benehts
Main Street over the

Managers
should focus

short-term earnings
management that
pleases Wall Streec.
As I have said many
times, quarterly
earnings guidance

is a bad idea. Why?

Let me tick off a few

obvious reasons:

on long-term
value creation
that benefits

Main Street
over the
short-term
earnings that
please Wall
Street.

* Quarterly profit predictions narrowed down
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to a penny or two per share don’t say much
about a company’s long-term prospects.

* It’s against the law to manage earnings—if
you still do it and it ends up costing the
stockholders money, you can get socked by
class action lawsuits. These suits are a net
loss for everybody—except the lawyers.

¢ It’s bad for the long term. If managers
starve R&D or marketing to keep short-
term profitability up, they imperil the
long-term future of their companies.

Today’s investors should expect long-term
value creation and that requires long-term
strategy.

Which brings me to the third area

of smart shareholder activism: The
demand for greater transparency about
strategy. Regulation FD was set up to
keep companies from giving crucial
information to just a handful of investors.
But because of the way the rule was
written, every public utterance by a
corporate official can become grounds
for some future SEC lawsuit or criminal
prosecution. The effect of Regulation

FD was not more disclosure—but less

of it. We need sensible disclosure rules
that allow managers to talk candidly with
investors without fear of being sued.

Greater shareholder involvement may
make some managers uncomfortable in
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the short term, but on balance, companies
are more responsive as a result, and that
helps America’s economy grow even

faster. So I'd like to define this kind of

shareholder activism as “pro-value.”

But there is another kind of shareholder
activism that reduces returns. I call it
“anti-value.” While it uses the language of
investor capitalism and waves the banner
of shareholder democracy, this kind of
activism is, in fact, an anti-democratic,
anti-markets approach to investment.

If PI‘O-V&IUC If pro-va|ue
activism promotes activism
public involvement promotes public

in markets, anti- .
’ markets, anti-

value ac¥1v1sm value activism
reduces ir. reduces it.

involvement in

If pro-value activism raises returns, anti-
value activism lowers them.

Anti-value activism is the act of saying
“I'm shaping this company up,” while
you're actually “shaking it down.”

How can you recognize this kind of activism?
It tends to take a few distinct forms.

First, it often involves trial lawyers.
Everyone here is familiar with these
product liability cases that have little merit
but end up costing companies millions to
settle. We have the same thing in securities
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litigation, where frivolous class action
lawsuits are filed alleging that a stock fell
because company management made false
statements about its prospects. But here’s
the crazy thing: When the lawsuit is filed,
the stock price usually falls again—costing
the company’s shareholders even more.
No wonder most companies settle racher
than fight. The bad publicity from a messy
courtroom drama is often worse than the
cost of settling. Either way, less is left over
in the company treasury for dividends,
buybacks, or earnings, all of which would
help shareholders. So who benefits from
all the legal work? The trial lawyers, not
the investors.

Let’s talk about the second value killer:
government overinvolvement in financial
markets. Government agencies in
Washington and in all 50 state attorneys
general offices are able to mobilize armies
of career attorneys to investigate and
indict businesses. I want to be clear about
the role of these government lawyers: If
there’s clear evidence of real unethical

or truly illegal conduct, the government
should pursue the perpetrators with
vigor. But as with lawsuits, a criminal or
civil indictment damages a company’s
valuation so much that many executives
settle as quickly as possible, whether they
have done anything wrong or not. State
attorneys general sometimes publicly
threaten criminal prosecution if the
company doesn’t pay a fine or fire its
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management—a form of extortion that
has no place in our legal system.

Do investors gain anything from this? The
state of New York has collected tens of
millions of dollars in fines, but we can’t be
sure where those dollars have gone. One
thing is for certain: They did not go into the
pockets of shareholders who suffered losses.

What's worse, in a way, is what all this
litigation does to long-term value creation.
Because of the 20-20 hindsight that these
litigators practice, CEOs and corporate
boards are more reluctant to take the kinds
of risks that produce long-term growth in
companies and our economy. It’s become
so risky just to sit on a corporate board
that many outstanding individuals are
simply declining to serve. A number of
companies have decided that being a
publicly held corporation—with all the
regulatory and litigation headaches—is
not worth it. They would rather go
private. Is this good for our growing
investor class?

Let’s talk about the third area of value
destruction: Investors who will do
anything—including breaking the
rules—to make a buck. Hedge fund and
private equity investors are a valuable

and growing industry—they are creating
pools of capital that help many companies
grow. But a small minority of these
investors spend a lot of time pressuring
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management to do things that are
antithetical to long-term value. Some push
to take on lots of debt so that companies
can pay special, one-time dividends.

Some press for spin-offs or sales of assets
that should stay in the company’s fold.
Sometimes rumor campaigns are started
that drive down stock prices.

Bottom line: Such investors have their own
objectives, their own agenda, and they’re
not necessarily out there to help you.

Then there are short sellers who use fraud
and rumor to drive down the value of
companies. They do this while claiming to
be shareholder activists. I want to be clear
that I am not challenging the legitimate
use of the short sale. If you think a
company is overvalued and are willing

to bet its shares will fall, fine—that’s a
time-honored and legitimate investment
strategy.

But if you feed bad information to
regulators or the financial media or
Internet chat rooms—that is not activism.
It is fraud. And it’s more common than
you think.

Today, I want you to focus on one more
type of anti-value activist—and [ want
to tell you how to fight back. Right now,
investors are getting shrink-wrapped
packages from companies containing
proxy ballots. Many investors simply toss
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these materials
away, figuring that
the stock price is the
thing that matters
most in evaluating a
company. But proxy
battles are serious
business—and
increasingly, they
are the weapons
being used by labor
unions or other
special interest groups to advance their
own objectives.

Proxy battles
are serious
business —and
increasingly,
they are the
weapons being

used by labor
unions or other
special interest
groups to
advance their
swn objectives.

Not all proxy battles are created equal.
Some are about value. Take the proxy
fight over Hewlett-Packard’s acquisition of
Compaq—that probably passes this test.

But many times, proxy battles represent a
power grab that hurts every other investor
in the company.

Let me tell you about a particularly glaring
incident. In 2004, CalPERS, the nation’s
largest public pension fund, took a lead
role in an attempt to oust from Safeway
the supermarket chain’s chairman and

two of its board members. At the time,
CalPERS said its sole concern was to
eliminate conflicts of interest and improve
corporate governance.

But CalPERS had its own conflicts of
interest. CalPERS’ president was a union

Shareholder Activism: the Good, the Bad, and the Ugly

official who had personally organized and
hosted rallies against Safeway during a
labor dispute. In fact, 11 of CalPERS 13
board members were union members,
union officials, or government officials
who received or solicited contributions
from unions.

So who was CalPERS working for in

its proxy battles? For the retirees and
California taxpayers for whom it had

a fiduciary duty to generate the best
possible returns? Or for organized labor?
Ultimately, the truth came out. But it does
not always.

More recently, union and public pension
funds have taken to
peppering companies
with a whole host of
shareholder resolutions
designed to further
their own political and
economic agendas.
Sometimes they have
even worked with the
trial bar to propose
resolutions that push
companies to settle
lawsuits.

Union and
public pension
funds have
taken to
peppering
companies with
a whole host

of shareholder
resolutions
designed to
further their
own political
and economic
agendas.

They have also taken up the banner of
“majority voting.” Do you know what that
is about? I can tell you that it is not about

democracy. It is about a few groups who
hold chunks of stock on behalf of retirees
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who want more leverage to push social and
political objectives. I wonder how many of
these groups actually ask the retirees how
they want their shares to be voted.

Increasingly, powerful public pension funds
are using proxy battles to achieve what

they could not win at the bargaining table:
pro-union policies. These policies may be
good for unionized workers, but they do
not produce one cent of added value for the
other shareholders. If they did, they would
have been adopted long ago.

I'should note that some union pension funds
do pursue their objectives in a reasoned and
responsible way. We may disagree frequently
with union leaders on several issues, especially
when it comes to their proposals that are
anti-value, but on some matters, we can have

a fruidful dialogue.

For example, we have had very positive
discussions with the Carpenters Union on
issues relating to executive compensation.
We don't always agree—but that isn’t the
point. The point is whether activism is
really intended to make companies better
and add value—or whether it is just
designed to score points in the media and
advance one agenda over everyone else’s.

Anti-value activists would be less successful
if it were not for a unique quirk in

the proxy process. As it turns out, the
gatekeeper, bookkeeper, and goalkeeper
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for virtually the entire proxy process in
America is controlled by one entity that
has wrapped itself completely in the mantle
of shareholder rights. I am speaking of
Institutional Shareholder Services, a self-
appointed expert on proxy battles and
matters of corporate governance.

Although there are other proxy research
services, such as Glass Lewis, ISS is so
dominant that its opinion on any given
proxy vote is, in effect, the default position
for the entire securities industry. If you are a
mutual fund manager, you're not obligated
to vote with ISS—but you'd better be
prepared with a thought-out explanation for
why you didn’t, because those are the rules.

ISS has even cemented its virtual monopoly
with an electronic proxy voting platform
that is used by an increasing number of
mutual and pension funds—and votes their
shares with its own views.

If you are going to set yourself up in

this way as prosecutor, judge, jury, court
clerk, and stenographer for all matters of
corporate governance, you had better be
above reproach yourself. But ISS works

all sides of the fence here to make a buck.
ISS is a private business that does more
than just advise shareholders on which
companies need to be shaken up by a proxy
challenge. It also advises companies on how
to raise their governance ratings—so they
avoid proxy battles in the first place.
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Imagine if the Stanley Kaplan test prep
agency not only ran a course training high
schoolers how to take the SATS, but also
designed the tests, scored them, and then
decided who gets into which college. You
think college seniors would feel a bit more
obligated to enroll in Stanley Kaplan courses?

In effect, ISS does the same thing. We
have a term for this in America: It’s called
a shakedown.

At the U.S. Chamber, we don't often

find ourselves in the position of pushing
for more regulation. However, when a
monopoly has asserted near-total control
over a wide range of our economy, with
huge implications on our financial
markets, economic growth, and household
wealth, shouldn’t someone be asking
questions?

Some people will say it’s disingenuous to
complain about some
forms of shareholder
activism while
welcoming others.

But I disagree. The
anti-value crusaders are
not real shareholder
activists. They have
simply borrowed

the vocabulary

and mechanics of
shareholder activism to
suit their needs.

16 USCC 55314
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What the pseudo-activists are giving us is
not more shareholder democracy, but less.

If U.S. financial markets become known
throughout the world as the playground of
union-run pension funds, trial lawyers, and
government litigators, and not as a place for
value creation and returns on investment,
capital will stop coming here. It is already
happening: In

In 2005, 9 of the [RAYGEPIUENE
largest 10 IPOs largest 10 IPOs
globally were globally were
launched outside TRV NUERITER

the U.S. Out of
the U.S. Out of
, 2
the top 25, 23 the top 25, 23

went overseas.
went overseas.

Here is what I see happening if we do not
act: The cost of capital will rise. Businesses
won't grow as quickly. Neither will jobs or
wages. And neither will the 401(k)s, IRAs,
HSAs, and 529 college savings plans of
84 million Americans.

Shareholder activism that works toward
the same goals these 84 million people
share—a better return on investment—
will always be good for America’s
economy. But shareholder activism that
elevates one group’s agenda over the
goals of other investors doesn’t just ruin
companies—it ruins a country.

How do we end this madness? Remember
what shareholder activism is all about—

USCC 565315 17
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the demand for value
and the right of all
works toward shareholders to be
the same goals treated equally. There
these 84 million 1§ an expression 1n
people share—a journalism—when
better return on  EEETENININSE I
investment—will you that she loves

?cl,‘:-vz‘r’rs\e‘:iecgf::d you, check it out. So

economy. when someone tells
you that a CEO is

no good, check it out. Maybe he or she

is not up to par—but maybe the person
whispering in your ear has another motive
for spreading bad advice. If some hedge
fund says a company’s board needs to be
shaken up, check it out: Are they still long
in the stock? When someone says your
company needs a new labor policy, check
it out: Who says?

Shareholder
activism that

In other words, use the same analytical
skills on proxy battles and corporate
governance disputes that you use when
you look at a company’s balance sheet or
earnings statement. Don’t just assume ISS
or someone else is looking out for your
interests. They have their own agenda—
and it isn't yours. Scrutinize proxy
proposals just like you would scrutinize a
proposed merger or a new product launch.

Do you, as an owner, want to be part

of something that kills long-term value?
Of course not—yet that is what many
investors are doing every day when they let

18 USCC 55316
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ISS and others vote their shares. They are
standing by as a company’s value—their
company’s value—is getting bludgeoned.

We all get those shrink-wrapped proxy
ballots in the mail. We all know it’s a pain
to look at them, one-by-one. But check
them out and pay attention. Make sure that
someone isn't trying to force a company
you own to adopt one of their pet policies.
Make sure your company’s managers are
always focused, first and foremost, on the
creation of value. After all, that’s the true
definition of shareholder activism.

Thank you.
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The Thompson Memorandum'’s
Effect on the Right to Counsel
in Corporate Investigations

Testimony by Thomas J. Donohue
President and CEO

U.S. Chamber of Commerce

Senate Judiciary Committee
September 12, 2006

As prepared for delivery

Good morning, Mr. Chairman and
members of the committee. My name is
Tom Donohue. I am president and CEO
of the U.S. Chamber of Commerce,
the world’s largest business federation,
representing some 3 million businesses.

I am also testifying on behalf of the
Coalition to Preserve the Attorney Client
Privilege, which includes most of the
major legal and business associations in
the country.

I am here to ask the Committee, either
through oversight of the Department of
Justice (DOJ) or by enacting legislation, to
invalidate provisions of DOJ’s Thompson
Memorandum and similar policies
at other federal agencies that prevent
executives and employees from freely,
candidly, and confidentially consulting
with their attorneys.

—— UScc 55320 ——
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The Thompson Memorandum’s Effect on the Right to
Counsel in Corporate Investigations

While the intention of former Deputy
Artorney General Larry Thompson to
crack down on corporate wrongdoers
was laudable, the policies set forth in the
Thompson memo violate fundamental
constitutional and other long recognized
rights in this country.

They obstruct—rather than facilitate—
corporate investigations.

And, they were developed—and
implemented—without the involvement
of Congtess or the judiciary.

This would perhaps be just another
classic case of a federal agency
overstepping its bounds if the
consequences were not so profound.

The attorney
client-privilege is
a cornerstone of
America’s justice
system—this
privilege even
predates the
Constitution and

the Bill of Rights.

Tk attorney

The Thompson memo violates this
right by requiring companies to waive
their privilege in order to be seen as fully
cooperating with federal investigators.

This has effectively served notice to the

USCC 55321

business community, and the attorneys
that represent them, that if you are being
investigated by the Department and you
want to stay in business, you better waive
your attorney-client privilege.

A company that refuses to waive
its privilege risks being labeled as
uncooperative, which all but guarantees
that it will not get a settlement.

€«
. B The “unco-
The “uncooperative

operative” label
label severely
damages a severely d,amages a
company'’s hrand, company’s brand,
shareholder value, shareholder value,
their relationships their relationships
with suppliers and with suppliers and
customers, and
their very ability
to survive.

customers, and
their very ability to
survive.

Being labeled uncooperative also
drastically increases the likelihood that a
company will be indicted and one need
only look to the case of Arthur Andersen

to see what happens to a business that is

faced with that death blow.

Once indicted, a company is unlikely
to survive to even defend itself at trial or
make the outcome of that trial relevant.
Keep this fact in mind the next time
you hear a Justice ofhcial use the phrase
“voluntary waiver.”

——— USCC 55322



The Thompson Memorandum’s Effect on the Right to
Counsel in Corporate Investigations

The enforcement agencies argue that
waiver of attorney-client privilege is
necessary for improving compliance
and conducting effective and thorough
investigations.

The opposite 1? An uncertain
true. An uncertain or or unprotected

unprotected attorney- SERINTIISRN TN L
client privilege
actually diminishes
compliance with the
law.

privilege actually
diminishes
compliance with
the law.

If company employees responsible for
compliance with complicated statutes and
regulations know that their conversations
with attorneys are not protected, they will
simply choose not to seek legal guidance.

The result is that the company may fall
out of compliance—not intentionally
—but because of a lack of communication
and trust between the company’s
employees and its attorneys.

Similarly, during an investigation, if
employees suspect that anything they
say to their attorneys can be used against
them, they won't say anything ac all.

That means that both the company and
the government will be unable to find out
what went wrong, punish the wrongdoers,
and correct the company’s compliance
system.

y USCC 55323 —

And there’s one other major
consequence—once the privilege is
waived, third party private plaintiffs’
lawyers can gain access to attorney-client
conversations and use them to sue the
company or obtain massive settlements.

Despite our coalition’s repeated
attempts to work with Justice to remedy
these problems, Justice has refused to
acknowledge the problem or has argued
that the attorney-client privilege waiver is
only very rarely formally requested in an
investigation.

H -t
deb:ftzw:}:zrfr:quency To debate the
frequency of
of “formal” q y

“formal” waiver

waiver requests or requests or

“voluntary waivers”
is to engage in a
senseless game of
semantics.

“voluntary waivers”
is to engage in a
senseless game of
semantics.

As the CEO of this country’s largest
business association and as a member of
three corporate boards, I know how this
game by prosecutors is played. As long
as the Department of Justice exercises
a policy thac threatens companies with
indictment if they do not waive their
privilege, companies will feel compelled
to waive—whether a front-line prosecutor
“formally” requests the waiver or not.

Efforts to reform the Thompson

USCC 55324 5




The Thompson Memorandum’s Effect on the Right to
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Memorandum have been ineffective. Last
year, then-Associate Attorney General
Robert McCallum issued an update to
the Thompson Memo that instructs U.S.
atrorneys to issue a waiver review process
for each of their offices but does nothing
to change internal policy that penalizes
companies for preserving their attorney-
client privilege.

What's perhaps most disturbing is that
the Thompson Memo was developed
without any input from the Congress
or the Judiciary. In fact, the only
independent bodies that have actually
reviewed these policies have rejected them.

Compromise

reforms or The Only solution

half-baked ideas is for Congress,

for softening ?lther “‘.’ ough
its oversight of

the Thompson the Department

memo will not fix or directly

its fundamental by enacting

shortcomings legislation,
to enact new

policies that do

and may threaten

O cau morec
s€ not allow DOJ or

problems than they . agencies
solve. to threaten
businesses with

The only solution JRULIGECIUEEHEN Y

is for Congress, for exercising

f’ither tbrough right to consult
its oversight of freely with their
the Department attorneys.

or directly by
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their fundamental

enacting legislation, to enact new policies
that do not allow DOJ or other agencies
to threaten businesses with the death
penalty for exercising their fundamental
right to consult freely with their atcorneys.

Let me be very clear about our
motivation: we are not trying to protect
corrupt companies or businesspeople.
Nobody wants corporate wrongdoers
caught and punished more than legitimare
and honest businesspeople.

Rather, our efforts are designed
to protect well-established and vital
Constitutional and common-law rights
and to facilitate legitimate investigations
by encouraging candid and confidential
conversarions.

Thank you very much. I look forward to
your questions.
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EXECUTIVE SUMMARY

This briefing book summarizes the phenomenon known as the
“corporate campaign” and identifies current trends in campaign
strategy and tactics. Among the principal observations and findings
are the following:

* The corporate campaign was invented by the New Left in
the 1970s, and by the 1990s was in widespread use by the la-
bor movement. To date, unions have waged nearly 300 cam-
paigns against employers, primarily, though not exclusively,
to facilitate organizing,.

* Corporate campaigns employ “power structure analysis” to
identify and exploit vulnerabilities in the critical stakeholder
relationships on which all companies depend. This broad
strategic approach is then implemented through tactics that
range from highly sophisticated financial and governance
initiatives to street theater and even psychological warfare.

Typically, the role of the corporate campaign today is to force
management to accede to union demands for “card check and
neutrality”—a process by which the union certification pro-
cedures administered by the National Labor Relations Board
(NLRB) are effectively ciccumvented. A recent innovation here
is the substitution of non-NLRB elections for card check, which
has been coupled with a widening atrack on the NLRB itself.

The use and conduct of corporate campaigns has evolved
over time. Some recent trends:

« increasing and highly strategic use of shareholder resolutions
and proxy voting to pressure directors and senior management;

TreENDS IN UN1on CORPORATE CAMPAIGNS 5
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ORIGINS

Corporate campaigns trace their origins to several sources. Two
of the most important include the Students for a Democratic
Society (SDS) and long-time community activist Saul Alinsky. In
its defining 1962 manifesto, T/e Port Huron Statement, drafted by
then-president Tom Hayden, the SDS noted:

We can no longer rely on competition of the many to
assure that business enterprise is responsive to social
needs.... Nor can we trust the corporate bureaucracy to be
socially responsible or to develop a ‘corporate conscience’
that is democratic.... We must consider changes in the
rules of society by challenging the unchallenged politics of
American corporations.!

SDS was soon to be swept up in the anti-war movement of that
era and, with the single exception of a demonstration organized
in 1964 by then-president Todd Gitlin and then-vice president
Paul Booth designed to pressure Chase Manhattan Bank to stop
financing the Apartheid regime in South Africa, did not engage in
significant anti-corporate activism.? But numerous SDS alumni,
including Mr. Booth and perhaps most notably Michael Locker,
went on to careers in the [abor movement, where they helped to
put these strategies into motion.

In the meantime, Mr. Alinsky, acting independently, was already
putting some of these ideas to work, most notably in a campaign
he led against Eastman Kodak in 1966 on behalf of a coalition

of African-American organizations seeking to open employment
opportunities in Rochester, New York. Significantly, Mr. Alinsky
chose Kodak as his target, not because it was the worst corporate
citizen in town, but because it was the best. He reasoned that the

TRENDS 1N UNION CORPORATE CAMPAIGNS
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STRATEGY

"The central strategic concept underlying the corporate campaign
is known as power structure analysis. As characterized by

Ray Rogers, who, with Mr. Locker, is generally credited with
developing fabor’s first corporate campaigns, waged by the
textile workers union against Farah Manufacturing and J.P.
Stevens in the mid-1970s, power structure analysis is a means of
“organizing workers” by “disorganizing companies.” Or as he
put it on another occasion,

The goal of a corporate campaign is to polarize the entire
corporate and financial community away from a primary
target, thus pulling its most crucial underpinnings out from
underneath it.®

What might such polarization look like? The following excerpt
from a news story on efforts to keep Wal-Mart Supercenters out of
the Washington, DC, market—part of a national effort by labor to
limit Wal-Mart’s growth by actacking its role as corporate citizen
—is a good exemplar.

“l would not stand up in front of a zoning meeting and

say, 'l am here to bring you Wal-Mart,’ “ said one local
developer, who spoke on condition of anonymity for fear of
jeopardizing future relations with the company. “There is
an anti-Wal-Mart hysteria in this area.”’

In other words, the campaign’s ability to create a negative image
of the company was sufficiently powerful in this instance to
lead a stakeholder—in this case a real estate developer—to act
differently than he otherwise might on a routine matter, and

in a way that was disadvantageous to the company. In such

TrENDS 1N UNtoN CorPoRATE CAMPAIGNS 13
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OBJECTIVES

Sometimes, where employers already have unionized workforces,
those “benefits” take the form of contract concessions, and
sometimes, where the union has policy interests, they take the
form of political concessions. Recent campaigns by the so-called
Coordinated Bargaining Committee, representing fourteen unions
with members cmployed by General Electric, are an example of
the former. The 2005 campaign by organized labor against the
Bush administration’s proposed Social Security reforms, in which
the unions pressured individual financial services companics to
drop their support for the plan, illustrates the latter. But most of
the action in corporate campaigns today, and certainly the most
extensive and most aggressive campaigns, arc centered on efforts
to organize workers.

The earliest corporate campaigns, such as those at Farah and J.P.
Stevens in the 1970s, were focused on organizing, but in that era
the explicit objective was to bring about representation elections
as provided under the National Labor Relations Act. In these
clections, once at least 30 percent of workers in a prospective
bargaining unit sign cards petitioning the National Labor Relations
Board (NLRB) to conduct a secret-ballot clection, the regional
office(s) of the NLLRB will administer a vote, usually in the
workplace itself. As in all things bureaucratic, there are rules of
procedure, the basic result of which is that both the union and the
company are permitted to communicate their views to the workers,
after which the workers mark their ballots. The NLRB tallies the
votes and, if a majority of workers so indicate, certifies the union as
their bargaining agent. The employer is then required to bargain
with the union. We can think of this as retail organizing — gaining
the right to represent workers from the bottom up, vote by vote.
"This procedure is illustrated in Figure 2(a).
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CORPORATE TARGETS

Corporate campaigns are not isolated phenomena. A count of
these efforts from their inception in 1974 through 1999, for
example, identified approximately 200 such engagements, with
the number increasing at an accelerating rate.?” Not coincidentally,
AFL-CIO President John Sweeney promised during his inaugural
address in 1995,

We will use old-fashioned mass demonstrations, as well as
sophisticated corporate campaigns, to make worker rights
the civil rights issue of the 1990s.2"

I is likely that the total number of such efforts is now approaching
300 or more. Table 2 lists a selection of companies targeted in
union or movement-wide corporate campaigns during the period
2000-2005. Some of these campaigns are still underway at this
writing. A review of the list will show that companies are targeted
without respect to their size, location, industry or prominence.
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TRENDS

Today’s corporate campaigns share many characteristics with
those of the 1970s and 1980s, but where those early efforts were
experimental and often hit-or-miss in nature, the techniques
employed in contemporary campaigns have been tested and
optimized over time. They are the products of thirty years of
distillation and refinement. This suggests the operation of an
evolutionary process that is worth understanding. One way to
accomplish that is to consider several long-term or emergent
trends in corporate campaigns.

Other People’s Money. Without question, the most significant
development in corporate campaigns over the last decade has
been the increasing emphasis the unions place on leveraging

the target companies’ financial stakeholders, and most especially
their institutional sharcholders, to increase the pressure on
management and the board of directors. The reasons for this are
at least two-fold. First, labor has followed something of a natural
progression around the wheel of stakeholders identified through
power structure analysis, shifting from one emphasis to the next
in search of relationships that can actually impact on management.
Working through the principal owners of the company, the
institutional shareholders, has emerged as the tactic with the
greatest average potential to achieve campaign objectives. At

the same time, and in a much larger context, this emphasis on
shareholder activism plays to one of labor’s few great strengths,
its ability to exploit a significant share of the $7.5 trillion currently
held by public employee, single employer, and multiemployer
pension funds. By unleashing the proxy power stored in the
equity portions of these portfolios, and by pressuring the financial
services industry to act “pro-socially” by voting still other trillions
of dollars worth of proxies in favor of labor’s shareholder agenda,

TreNDS IN UN1ON CORPORATE CAMPAIGNS 31
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